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_ EPISTLE 


'TO' THE 


READE 


F this Book were ſet forth in . 
ay other Language, for Fo.  , 
reigners to reade, . 1 were una- | 


voidably driven to give them 
an account why I had put my - -j 
ſelf upon ſo ſuperfluous and ſo unne- oY 
1 ceſlary an undertaking, as to extoll 4 
1 and commend that, whoſe worth and 
| merit is owned by all the World, and 
which,every where ſhines ſo bright- 
ly, that it cannot be obſcured by any, 
either Tongue, or Pe. 

For. it is very well known to them, | + 
that the Civil, Law is the iſſue and I 
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IS To the Reader. 
produtt-of that great. and mighty - 
\w_g the Roman Empire, that led fo- - - 
_*-many Nations and People captive by 
their Wiſedom, ;as much as by. their 
_ Valour ; een _ _ = jd 
) All Morkl Hbneſty and Good! Sb 
« the Stage) wheteon the whols FN 
_ of humane affairs was repreſented. 
... Neither need I tell them, that what 
through the 4 an ſucceſs of that 
hich it was ordained, and 
what through the natural'Equity that 
is to be read all'along in it, and its be- 
ivg fitted for the general affairs of Z«- 
rope, the Laws. of moſt of the Exro- 
p#an Nations ( Who indeed all of 
them anciently were ſubje#" to the 
Roman Government) are but' as Co- 
pies drawn from that Original, bor- 
rowing! that luſtre of goodneſs they . 
have'from It';*and where their part1- 
culat Laws fall, thither their Judica- 
tories reſort tobe ſupplied. SEE 
They ;carnor' be ignorant; That 
uph every. particular Nation -has 
Laws of their own; proper 
for their occafions,” toverniment and 
ople ; . yet 'no' where” beyond the 
as is there any profeſſion vr re? 
| | = '0 
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Ta :therReadere 


of Law, but. this: /nar/a2ny. Law. ac- 


counted the Law. of Nations, but the 
Ciai Law onely: That time, 


peel 
that, are; between, party 
and -party,, iy Nt, 50 ngt., concern the 


publick government, that they ſtand 
in mol of yer few .Laws of their 


own. making ; . and . without .it no 


Laws they. can. make, would ever be 


able to ſerve. their turn... 

' To thoſe therefore. that make ſach 
continual. uſe; of this Law. in their 
Courts; and. who ſuffer none to-ſit as 
Judges, nor plead at their Bars, . but 
fo as:have been brought up in that 
faculty , ;and who ftrive..to- employ 
thoſe onely in. all..tranſa&tions. be- 
tween themſelves and other Natians : 
to thera, I ſay,-to praiſe, and applaud 
this Law, that. is dignified by them 
ſo. ; Many ſeveral Ways , 1s: ſo little 
dhull, that ic were moſt. umper- 
prone, * £7. x7 
> But: to make-known, to the people 
of this Nation towhom it is rendred 
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it tot Ec 
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To the Reader. | 
now ſo contemptible, how excellent 
it is in it ſelf, how rational ; what a 
general approbation it has had with 
other Nations, and how very uſefull 


it may be to the publick welfare of 


this Nation divers ways, it'is a work 
ſo ſeaſonable and neceſſary , that it 
may be done without either Apology, 
Preface, or reaſon premiſed ; and is 
no more than the preſent ſtate of 
things calls for. 

For when it is conſidered , what 
an account it has been in amongſt us 
for many hundred years together ; 
how many cauſes, Civil, Eccleſiaſti- 
cal, Maritime and Military, it dealt 
in ; how the juriſdiction thereof ran 
through the whole Nation ; how ve- 
ry little it was beneath the profeſſion 
of the Common-Law it felf ; how 
many profeſſours and praQtiſers it 


"maintained, and how much it did 


enrich them ; what a number of Stu- 
dents it encouraged ; what coercive 
power it was intruſted withall, and 
the many Courts the employment 
thereof lay in: And when we ſee, 


"that now the cauſes thereof are can- 


tonized, and like a ſpoil- divided ; 
ſome 
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To the Reader. 


ſome carried to the Courts of Com- 
mon-Law, ſome to the Court of E- 
quity,, others ſent into the Countrey, 
ſome left without any rule or regula- 
tion-at all, and nothing left entire to 
the C:zvil Law ; and when the folid 
reaſon of that Law is crowded out 
by vulgar - reaſon, the profeſſours 
thereof ſcattered, the ſtudy thereof 
diſcontinued, the very Law-books for 
want of uſe here, all tranſported be- 
yond Sea to other Nations, and all 


. coercion taken away ; It is ſo much 


worth /the enquiring what the 
ground of this great change ſhould 
be, that to be filent thereat were 
great gue + | 
That the fall of the Eccleſiaſtical 
Juriſdition might be a reaſon to ſuſ- 
pend the exerciſe of that profeſſion in 
ſome cauſes for a time, till it were 
again ſetled, I admit. But why it 
ſhould not under this preſent form of 
Government ( if authority think fit) 
be-reſtored again, as to a civil regu- 
lation of thoſe very matters under 
the Civil Magiſtrate, no fatisfatory 
reaſon can be rendred. I am ure, 
| A 4 7{ 
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To the: Reader. 
jt- edn heither be rational, nor con- 
'venient, that they ſhould be carried 
From - the Crvuil Law, which was the 
known, eſtabliſhed , and "praiſed 
"Law in thoſe*matters ,* unto the: :c6- 
nizanice of thoſe, *that have neither 
Remo nor rule, nor skill to thy: them ; 

pecially when tlie ſo-doing dots in- 
Seat draw after it the ecrtain”Fi- 
inc of that'whole profeſſion. 

It is therefore very. well wonksy X 
the 'moſt | ſerious econfideration” of © 
*thofe' that -ſit' at the Helm; That, 
- fince*there mult be'a trial of | thoſe 
-hatrers Till, "and: again» atrending 
 'thereupori to-one'or other, (which 1s 
 , the Game every body huts! after.; ) 
: Whether the” Publick is more * concer- 
wed," that the prof of Jach conieances 
* ould flow mito the Purſes of others, 
- wo 'way apt or "STRAfulÞ, than go to the 


maintaining arid keeping up of fac a 


learned profeſſion, 'which this N; ation 
 Carmot be without. © © 

And certainly, whenſoever we ſte 
- that profeſſion : aid afide (which for 
.the publick good; I truſt,” I niever 
* Aha we ſhall find this Cotatnon- | 
wealth. 


To. the Reader. | 
wealth fo” tgp ey [ers aan 


and maſt have. many wo md 
\asinfi 


tage'and.f Nages ith them, why 
I ority Wi | 
ſhould: far ſuffer them to over- 
arent ride \ policy on Hex 
w \.policy,'r 
or. judgment; which'that karniog.6- 
bove all: other; and: ch rjcuqTOge 
elis) gives them 2-.- 
. The. dealings that we may. ave 
th them, as they are not a few, but 
inqumerable, even as many- As there 
are- things in the World: to: deal in: 
So ſome in of them are. of higheſt mo- 
ment. 'and. .confequence .Ufo ;-':As, 
Right 20: Kingdams or, Provites, by 
Donation, laſt Will, Swccefſian,” or by 
Marriage; community or- property of 
the Sea, and the rights of Fiſhing and - 
trading there ; freedom from Cuſtoms 
_ other mmunities._ granted. td f6- 
reign. Merchants ; Precedencyg at 
the TG TE Princes and, Re- 
- "publicks ; 


To the Reader. 
publicks ; Promiſes of proteition and 


aid againſt enemies ; Entertainment 
and barbouring of Traytors or Rebels ; 
Taterpretation of publick Leagues or 
National Contrails ; Not admitting of 
Ambaſſadours, or detaining them, or 
ufing them in any uncivil manner ; 
Making of War, or contraFing of 
Peace ; Sending ſupplies to our ene- 
mies, or oppreſſing our friends and con- 
federates ; Imbargo's, ſeizing upon our 
Merchants Goods at Land, or ſtopping 
our Ships or Goods at Sea; The arbi- 
trating of differences between Nation 
and Nation, frequently referred to 
Princes or other States ; Of the force 
of Natzonal Contratts, and of their du- 
ration, whether they ſhall bind ſucceſ- 
| ſours, or die with the Princes that 
made them; Latitude of Territory and 
Furiſdittion, either upon Sea or Land. 
Theſe and ſuch like are the tranſa&ti- 
ons and matters, that may be fre- 
quently. agitated and dealt in be- 
tween us and other Nations ; where- 
in before we fall to.an open War, we 
chuſe to reaſon and expoſtulate the 
matter with them ; ſometimes we 
: think 
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To the Reader. 


think it neceſſary to remonſlrate the 
right of our cauſe to other Nations; 
ſometimes to declare the ſtate of the 


buſineſs to our own _ : Neither 


of Which can'be done efteCtually and 


with advantage, nor ſhall we be able 


to hold any ſuch argument convin- 
cingly, if we have not the perfect 


| knowledge of the Law of Natior«. 


and the learning of the Czvz/ Las ; 
which, to be ſure, is the onely kind 
of Reaſon, that other Nations (know- 


Ing no other Common Law or Rule 


beſides it for ſuch matters) will en- 
counter us withall. 

And ſince we have ſuch great need 
at this time of Armies by Land, and 
Navies by Sea, to deſend us from fac- 
tions at home, and enemies abroad , 
I would put it to thoſe of the Mili- 
tary order, to conſider, how not one- 
ly uſefull, but neceſſary that profeſ- 
ſion is for carrying on of Military bu- 
ſineſs alſo, as well by Sea, as by Land ; 
and that all the Military diſcipline, 
and good government that they have 
in their Armies, and the right which 
they are enjoyned to afford to their 

| very 


7e '# #+ Reader: 
ety enemies; is direfted by-the rules : 


onely. 


War ; Sunt & bell; ficat 
and they: are accotnmodated to-the 
Very nature and- exigencies of it ; 


fome 'of which are, That there bt q 
ſolemn denouncing of the War inten; 


ded, that all Difſenters may withdraw 


' in. time; and to divert other Nations 
from adhering ; That \if be proſecuted 
by: juft- and honourable ways, without 


treathery, corruption, breach of- faith, 


Poiſon, or ſecret alſa rfinat ion , which 


the gallant: Rowans.did Jifdain to a, 
though. for.never fo great a victory: 
That. -all Articles and. Capitulations 
made het; firidtly kept : aud wiſe 
eve towards Nr Poke, Pagass,: 
Fufidels ; That: they be-interpreted in 


_ the e plaineſt and: moſt equitable ſenſe, 


with- 


's y principles of that profeſſion > for; ©? 'T 
"it muſt -be:acknowledged , that. the 

"2 Municipal Law,as:to-the carrying on 
- of Martial affairs, isaltogether iftper- | 
 tinent, and of.n0 uſe at all z:the-fame + 
being a Lay. wa but int Peace. 


_.- But" Fn AtE| poculiar Laws; and W 
| 3: Proper. diſcipline ne 
'% & pacis jura; .* 


the ſlate of } 


To the Reader, » 


without any arti on." 
That an' enemy after 


himſelf; be- not ld; but 


<.F. 
1. 
6:0 


4  laofult purchaſe, hoags- It was. newly 
; taken from ſome of our: own people or 
J + Confederates, \ ſo that it-were but once. 

| -: "by onght : fafe into” phe” exemics. (hams 
1 2er3; This the enemitsConntrey, when 
| z offers \t0- yield ;"-be wot laid "aunſze 
JT Gurnt;or deſtroyed ;: That when a: Tow 
is to be ftormed, women; children, age; 
Ecelefraſtical perſons, fo far as 7s puſh 
ble, may be ſpared; That it be free to 


} the enemy, ſo they carry neither viii 
| als, money, arms, or ammunitiony-That 
the Countrey, thx p which the Army 
paſſes, "no - offence 'ven; be.mot 
njured,'- but ' kept pink ſpoil "and # a+ 


| from the-triemy be recerved and dife 

| miſfedwith fafory ; 

| ſeverity of Le; greater than'in 

' peace, be Meer Boe the Camp; 
the Valiant advanted to'Flonours, and 

aria ed to partake in the ſpoil —_—_ 


rigors at Fs 


for exchange, or ranſame 5 EE 
s yorret fromthe enenmy;. is good" and 
friends or confederates to trade with 


pine ; That Heralds or Meſſengers ſent 
- That frifineft-and 
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To the Reader. 


he did help to get ; the cowardly diſ- 
graced, the diſobedient rigorouſly cha- 
ſtiſed , the incorrigtble caſhiered, and 
the aged and worn-out Souldier be diſ- 
miſſed to eaſe with reward and honour ; 
That a difference of degrees be obſer- 
ved, and a ſubordination made, as the 
places of command differ ; That for 
Military offences, or contratts and pro- 
miſes made between Souldier and Soulds. 
er, the conizance thereof be in the Court 
Marſhal, and to be tried by the Law 
of Arms onely; That Hoſtages be ta- 
ken and kept, and may be put to death, 
if the enemy prove per. dious ; That 
neither friends goods coming in an ene- 
mies bottom, nor a friends ſhip, though 
carrying enemies goods in her, be taken 
as prize ; That when a vittory is got- 


ten, the enemy ſubdued be uſed with all 


clemency aud moderation ; That Privi- 
leges be granted to Souldiers beyond 
other men ; with an infinite number 
more, which are no-where to be 
found colleed and laid together, but 
in the Books and Writings of the Cz- 
vil Law; which is the onely proper 
learning to teach and inſtru& in thoſe 
matters. For 


CALLERS. 4 a7 an, rt & 


- can be gathered from the teſtimonies 


To the Reader. 


For it has been the Civilians work, to 
draw together as it were into onebody 
and ſyſteme, all that the C7vz/ Law it 
ſelf does afford ; and whatſoever elſe 


of the ancient Philoſophers, Hiſtori- 
ans, Poets and Orators, in what they 
are all, as it were by the light of na- 
ture, conſenting in one and the ſame 
judgment ; alſo what has been deli- 
vered by the ancient Fathers and moſt 
approved Canons of the Church on 
that ſubje& ; and eſpecially to bring 
into argument, what has been con- 
ſtantly upon the ſame occurrences in 
War, judg'd and praCtiſed by the moſt 
War-like and Heroick Nations, that 
have been; as theGr@caxs, Aſſyrians, 
Medes, Perſians, Lacedemonians, Car- 
thagintans, but eſpecially the Romans, 
with whom for experience and diſci- 
pline in War, and juſtice and bravery 
towards their enemies ; no Nation 
that eyer ated on this great Theatre 
of the World, is to be compared : 
And fo by theſe helps, the Laws of 
War in uſe at this, day, have been 
made and perfe&ed, onely through 
the Civilians pains and induſtry ; _ 
ther 


Md » 
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Yer: 


- iwfocaſcfull and neceſſary for the Soul: 
$ uE: rpagr _ that — cannot 


F Yen and dire&tion-which it af: 
1 ZE -it-is:evident, that it could ne+ 
+. .  - ver:be:wotſe ſpared or diſtountenan» 
W ced; than riow at this time: . 'Which I - 
-  .  humblyteavetobe farther thought of 
_. byt wiſedom of thoſe that rule-0» 
Vegas! 7” 71} oli igund bi WIC: 


EN ve {if by 

re poſſible) we! 

F | | quite expiring, [ | 
8 IE? - bid thee rewel, undremain, 907 
DR. Wn | yh A449 | ; "fk & > yl © - "4 
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The Arguments of the Chapters of 


the Firſt Book. 
C H A P. ]. 

6 I T a Law ought to be agreeable to true. Reaſon, 
Page 1 
CHAP. IL 
That what Reaſon teacheth, Lg _ _ ſubjeBt of 8 

Law, # no ſupe but 4 ' P. 36 
kT HAP Oo 
avkee x is here meant and intended 7% Reaſon, P. 49 

 GHAF. 


That Reaſon is not ſo frritth mak, in the Law that orders 
the affairs of State, as in that that ſettles the differences 


that ariſe between man and man, - P. 55 
CHAP. V. 
That the cuftoms of a Nation ought in like manner fo apree 
with Reaſon. P. 60 
CHAP. VL 
there Lam or Cuſtome 1s mom to judge by hg or 
example, ' has no defence in Reaſon. P. 63 
CHAP. VI. 
at they are great advantages, which a Nation has by rg- 
Mk beg ſuch « Low as & rational. P. 77. 
HAP. VIOT 


That Chriſtian —_ oy i  entertgined the Civil Law 
into their Territories, have thereby acquired to themſelves 
the moſt rational Law that has beet) ordained, as by the 
conffitutions thereof will appear. p. 86 


b The 


The Arguments of the Chapters of 
the Second Book. 


| CHAP. I. | 
J* T the greatneſs and the ſplendour of the Re- 


man Empire does evidence the ſingular virtue of 


. the Law it ſelf, to which, as to its proper cauſe, 
:t may be aſcribea. | . ; Page163. 


CHAP. IL 
The funaamentals of the Roman Civil Law were fetch'd 
' from other States, which did then excell others moſt in 
Policy and Government. P. 173 


CHAP. IIL 


That 'time and intervenience of fatal Accidents that has 


ſwept away ſo many States, together with all their Laws, 
and has qnite aboliſhed the Roman State it ſelf, has nat 
yet been of force to aboliſh the Roman Civil Law, bat 
that it is extant ſtill. P. 184. 
CHAP, IV. 
That foreign Nations in doing of right between man and 
man, do mainly prattiſe and make uſe of the rules and 
adiftates of the Civil Law. P. 214 
CHAE Y.. 
The general admittance and uſe of the Civil Law in f6- 
reign parts, is acknowledg d by our ſelves here in Eng- 
land. TELE SLE P. 222 
_ 
The Civilians themſelves do not enlarge the uſe and praftice 
of the Civil Law in foreign parts, farther than Mr, Sel- 
den himſelf in his Writings grants it to extend. P. 233 


CHAP. 


No 
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The Contents. 


No Manicipal Law 3s ſufficient to meet with the multitade- 
and variety of Caſes and ueſtions that will happen at 
Land, at Sea, and in-Foreign parts : Which has cage 
ſed ſo many Nations to make uſe of the Civil Law, where 
it is proper and pertinent. to their affairs, to join with 
and help their own, rather than to be without any Law 
at all, and to be ſubje#t to the miſchiefs of arbitrarineſs, 
folly and violence. | P. 241 
CHAP. VII. 
That the Reaſons are ſtrong and weighty, upon which ſo ma- 
9 foreign States do dirett and order the buſineſs of their 
Tribunals moſt by the preſcript, reaſon and equity of the 
Civil Law. P. 257 
CHAP.-IX 
The admittance and ſway of the Civil Law in foreigy parts, 
7 yet farther wn by. the teſtimonies of. Sir Tho. 
Smith, and Dr. ewul, the one a Stateſman, the 
other a famous learned Divine of our own, 'and by ſome 
other remarkatl: inſtitutions within this Nation. Þ. 267 
.aH-AP. X. 
The general name of Jus Civile , The Civil Law, is fig- 
nally for Honours ſake peculiarly aſcribed to the Roman 
Civil Law, and to no other Law. P. 277 
ot] ; CHA P. XI. 
The Art and Knowledge of, doing the pureſt right and moſt 
 nathral juſtice, is laid down in the Books of the Civil 
Law ;, and how it came by degrees to phat perfeition, that 
now we ſee it in, P. 289 
12? 2:67 1 QTAP.. 00505 {36 
An Anſwer to the main Objeftions that are now-a-days. made 
againſt the continuance of the Civil Law within this 
Nation, P. 292 
Welen- 


& jur. nu. 17. 


N conftituendo expoliendogue jus Ci 
vile, Populus Romanus tantum reli. 
guis Nationibus, welut 0 gloria belli pre 
flatit > alt #t Omnia 0mnnmm gentium 2n-| 


ftituta, mores, leges in unum conferantur, 


nequaguam fint cum his Romanorum legis 
bus & inſlit uths, pY udentia, equitate, pony 


dere, ubertate, ullo modo comparanda. 


The People of Rome did not onely 


. £6 beyond all Nations in the World 


beſides in renown for their warlike 


Enterprizes, but ſo much unr-eſtablif}| 


ing of Laws too; That if all che Laws 
and Cuſtoms of all other Nations were 
all laid together, they would come far 
ſhort of the Roman Laws, bath for 
wifedom, equity, weight, fulneſs. 


o 


$13344/$224/$443-21 


Us 


W esENBEE. Parat. Dig. De Jull | 


MLS... Ra 


"v 


4x Y; 


———_— 


——_— 


—_—— wn 


'LEX LEGUM:. 
"0K 
The LAW of LAWS, &c. 


| Thess Halt ought to be agreeable fo 


true Reaſon. 


HERE is nothing under the Sun; 

| that doth- more. conduce to the 

| Proſperity and Peace of a Na- 
tion, thanfitting and well-compoſed Laws. 
Tn theframing whereof, thoſe that have 
the Ordaining Power, muſt be-heedfull ro 
obſerve many Wy to makeitheir Laws 
ns 0 pe to {o happy and fo bleſſed 
an end. LIST] 
A Law muſt not enjoyn any wicked, 
ignominions, or unbeſeeming things, theſe 


being in —— the Civil Law,im- 


poſſible 
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poſſible. 2c fatta ledunt pietatem, exiftima-' 

_tionem, werecundiam noſtram, & ( ut. generali- | 
-rer-tixerim}contra bones mores finnt-nec facere | 
nds poſſe credendam eſt, ſays Papinian. "Thoſe. | 

ks Which yvound Piety, ion, } 
Ildt- 3 

lowed by the practices of ſober men, may | 


«L.1% Co. ? CY 
de condit.Inſt. Mode 


, or if brief, are generally 


be reckoned in the'number of thoſe things 
which nature admits not to be done. = 

-& muſt hat be obſcure, but certain in 
the Intimation, juſt in the Precept, pro- 
fitable in the Execution, agreeing with 
the form of Government, cuſtoms, places 


and time, whete and when. it is to be ap- | 


lyved. It muſt be ſufficient for the de- } 
Fehee or Proprety, forthe neem 
of Labour, for the fafeguard of the Sub- 


jects perſons, for determining Controver- | 
wes, for reward'of nobje:Actions, :and ex- ! 


cellent Arts, and rare Inventions; for pro- 
moting Trade enriching the People, and 
aniſt- wholly advance the publick;good. 

-;\: But above; all-things, the- care of the 
_Lepiſtative-Power ought to be-folicitous in 


nothing more, than to frame and faſhion | 


» Plutarch their Laws* by that great;and exemplary 


ſaying chat -pattern, :the' Lam: of Natwre, and to enact 5 


Kings ought. o. decreanothing diflonant unto trife-in- 
Rl Lens bred and Natural Reaſor, whereby a Man 


« 


explains Wworketh according to God, according to 


"OY 


bee. | 
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_—_ that himſelf, -Atyre, the univerſal order and | 
ms 2 policy of the-world, quietly, ſweetly, and ! 


not 


muſt be a : | , "egy : QC | 
word, not -as ſtlently without noiſe; as 4 Ship that is | 
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not driven but by the natural and ordinary written in 
courſe of the Water: For when the Wiſe. Book, and 

| CO ables, but 
dom and Power of God firſt beſtowed dwelling in 
upon Man Underſtanding and Reaſon, he in- mind; a li- 
tended them as guides and directors in all ving rule, the 
the actions of his life, and thereby to dif: Meriour 
cern what was good and what was evil, $6 27. 
by that very light that ſhined within ners, and 
him. When therefore the commands of monitors of 
2 Nation are irrational and ſenſeleſs, thac *Þ<i" e- 
light is asit were put out and extinguiſhed, 
and Subjects-are made to obey rather like 
Beaſts than Men. 

And therefore 7wly ſaid, as he is quo- 
ted by Carbo, © Nos legem bonam 4 mala, nulla © Tratat. de 
alia ratione nifs nature normd dividere poſſumms, po _— 

R ſp.2. 

Wecannot diſcern a good Law from a bad, 
otherwiſe, than by comparing it with the 
Law: of Nature, And CR he will 
have it to be juſtorum injuſtorimque diftinitio, 
ad illam antiquiſſiwam & rerum omuinm prin- 
cipem naturam- expreſſa : a rule diſcrimina- 
ting that which is juſt , from that which is 
unjuſt, delineated and drawn forth by the 
old Original of Nature, and fays it is the 
higheſt or chief reaſon grafted in Nature, 
commanding thoſe things which are to be 
done, and forbidding rhe contrary. 

And again: 4 Initium juris 4 natura pro- « [jþ. 2. Pe 
feitum, drinde quedam in conſuetudinem ex u- Tnven. 
tlitate rationis venerunt, poſtea res 2 natura 
profeitas & 4 conſuetudine probatas legum 
wetus & religio a” The beginning « 

Z 


4 - The Law of Laws, Lib.l. 


all Law did proceed from Nature it ſelf,but 
afterwards there were certain things which 

. were by evidence of Reaſon found neceſſa- 

ry, and thereupon brought into common 

practice; and at length, the fear and reve- 

rence of Laws did ſettle and enforce what 


ſtome it {elf had allowed of. So that the 
Ad of the Law, is but to ſee that effetu- 


to be juſt, equal and neceſlary. 


lib. x. Law the very force of Nature, the Under- 
| ſtanding and Reaſon of a wiſe Man, therule 
f:.3. derep, Of right and wrong, And * defining Law 
rally it is, he terms it right reaſon, ſpread 
1 : | as'fire burns every where alike; is not one 
- ' at Rome, and another at Athexs, one'now, 
; and another hereafter, but being the ſame 
and unalterable, ſerves for all times, and 
runs through all people, which began -not 
when it was firſt written, but when it firſt 

ſprung forth from Nature. 
e In Min. d Plato & will alſo have it a reaſonable 
rep. @& de rule, leading and dire&ing men to their 


penalties for them that tranſgreſs, and re- 
wards for them that obey. And 16dore, 
who requires other properties in a Law, 
. a requires 


had been ſo taught by Nature, and' Cu- : 


ally obſerved and executed, which Nature | 
| hath ordained, and which the common +; 
Reaſon and Cuftome of men doth declare ; 


eZ. de legis, — And ſometimes the ſame, © Tl, ſtyles ; 


as it ought to be, rather than what ”_. | 


over all people, durable, everlaſting; which, ' 


legih. . due end, for a publick good, ordaining 
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requires this Reaſon too; for in his * Ety- * Lib.3-cp.3s 
mologies he ſays, Lex erit omne quod ra- 

tione conſtiterit duntaxat, quod religiont con- 

gruat, quod diſcipline conveniat, quod ſaluti 

proficiat ; A Law ſhall be that, which may. 

ſtand with Reaſon, agree with Religion, 

ſuit with the education and diſpoſitions of 

the people, and be beneficial to the pub- 

lick welfare. With * Aquinas alſo, Lex i Prim. fe- 
humana eſt quoddam diftamen rationis , quo ©#nd. que 97s 
darripuntur hamani aftus; Humane Law i523 *: 
dictate of Reaſon, by which humane acts | 
are ſteered. And again, * Zex nihil aliud © Weſt. 71. 
eft qudm quedam rationis ordinatio ad bonum © 4 
commune, ab eo qui caram communitatis habet, 
promuleata: A Law is nothing elſe but a 
transferring or applying of Reaſon to the 
common good, manifeited to all the people 

by him who hath care of the Common- 
wealth. The Civil Law ſpeaks the ſame 
thing, ! Lex eft commune preceptum, wvirorum | L. nt. Dig. 
prudentum conſultum, A Law is an univerſal @ eb. 
and generally known precept, Netitia equi 
& bont 4 natura omnibas indita, as * Gothifr 
explains it, ingrafted in Man by Nature, 
and the reſult of ſage and underſtanding 

men. 

All * Civilians without any contra- * Min/inus 
diction do conſent and agree , that the If «: 
true Law of a State is but Determinatio rc Fg 
Jurs naturalis, A declaring Or expounding 
in ſuch particular caſes or. accidents , as 
moſt frequently happen amongſt men, 

J what 


\ 


= Lib- I 
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what the Law of Nature intends by its ge- | 
neral precept; or it is a rational diſtin- | 
gviſhing upon the Law of Nature, making | 
it to be of force in ſome caſes, not of 
force in others, with ſuch direCtions for 
obſerving the ſame, and kinds of puniſh- 
ment to the offenders, as the wiſedom of 
each ſtate ſhall judge moſt rational, and 
moſt convenient. Not to Steal, not to 

— commit Adultery, not to Kill, Nature it |: 

ſelf tanght in general: but who ſhould be | 

Aid to Steal?. who to commit Adultery > '! 

who to Kill> what proof ſhould be ſuffici- 

ent to convict a Man of theſe crimes? who | 

might be the' accuſers, how and in what 

manner, and before what Judges the offen- 

ders ſhould be proceeded againſt ; what 

puniſhments they ſhould ſuffer, and after 

what time no accuſation for them ſhould 

be heard, becauſe the Natwral Law did not 

teach in particular, therefore the Law of * 

every State doth determine themsz which ' 

as it is done in purſuance of the primary 

ecepts of Nature, ſormſt it be done too : 

with the ſoundeſt judgment and reaſon, | 

having aneye to the matter of the precepts, 

to the Nature of the people, and to the | 

ſtate of the Common-wealth it ſelf. And 

theſe ſeveral particulars being thus deter- 

mined and put into a Law, - Inv adopt to 

themſelves .the name of a National Law. 

* L.6. Dig.de © ?us Civile, Ways Ulpian, eff quod neque in | 

| / ef. & * tots & naturalt jure vel pentium recedit, ne» | 
| Ts os Je 
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gue per onnig &5. ſervit 5 - Iraque- cn m aliquid 


addons val detrahimus juri. communi, jus pro- 


prium,, id eff, Civile wigs 205 The Law 
of a people is that, which, neicher doth 
wholly eftrange -it {elf from the Law of 
Nature, Or of Nations, . NO. doth ſtrifly 
follow: them in all things-neicher:: when 
therefore we add or diminiſh ought from 
the Univer/al' Law, we:make -it thereby a 
peculiar Law,and give it the-denomination 
of a Civil, or Municipal Law 3, {o that the 
Roman Law will: have no. other material 
difference to be between the. Law of Na- 
ture, and the Diftates of Reaſon, and the 
Law of a State, bur that what was before 
common and univerſal in notion, is now 
by diſtinguiſhing ir into caſes, -by fitting it 
with proper circumſtances for more ready 
execution, and by moulding it into a form, 
appropriated to peculiar ule. 

The Cann Law that enumerates all the 
eſlential properties of a Law , doth exact 
alſo that it be honeſt, juſt and agreeable to 


Nature: ? Erit lex honeſta, juſta, poſſibilis v Cap 2; 
ſecundum naturam, ſecundum patrie conſuetu- Diſt. 4 


dinem, loco temporique conveniens, neceſſaria, 
atilis, manifeſta quoque, ne aliquid per obſcu- 
ritatem- in captionem contineat , nullo privato 
commodo, ſed pro communi civium utils- 
tate conſcripta : A Law ſhall be honeſt, 
juſt, poſſible, according to Nature, ſuiting 
with thecuſtoms of the Countrey, agree- 
ing both with place and time, neceſlary, 
| B 4 uſefull, 


8 The Law of Laws, Lib.I. | 
uſefull, and alſo plain, leſt through ob- !' 
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. ſeuriry it may enſnarez nor made for pri- | 
vate advantage, but for the common good | 


of all the people. 
Thus by the Judgment of all, Ratio eff 


anima legis; Lex tunc laudatur, quando rati- 


one probate : Natxre is the Fountain ne 8 
W, 


Reaſon doth animate and make the 
and gets it the praiſe and acceptation. 
This indeed-is a lightning and raye of the 
Divinity ; Ratio nihil alind eft, quam in cor- 
pus humanum pars divini ſpiritus immerſa, 
4 Epiſt. 66, fays 4 Seneca: It is the ſtream and depen- 
dance of the eternal Law, which is God 
himſelf and his Will. 2id ratwra nif 
Dens, & divina ratio toti mundo & partibas 
ejus inſerta? What is Nature bur God, 
and Divine reaſon inſerted into the whole 
world, and immixed in all the parts there- 
” Lexnibil of *? The Law of Moſes in his Decalogue 
_— ho =P js an outwardand publick Copy, the Law 
mize Dee. Of the twelve Tables and the Roman Law, 
rum trada the moral inſtruftions of Divines and Phi- 
ratio, Cicer. Joſophers, the advertiſements and counſels of 
Philly. 11. T 2wyers, the edicts and ordinances of the 
beſt Princes are no other but draughts and 
particular Pourtrayes of it. Fete 
If therefore there be any Law, that va- 
rieth from this firſt and original Miſtreſs, 
commanding where ſhe forbids, or forbid- 
-ding where ſhe commands or allows, it is 
a monſter, falſhood' and errour. As for 
example, Adverſus periculum naturalis ratio 
, per - 


- = A PP = «poo * - x23 447 Day A; << FT Be oF 
— BREAST CIEIRNDS 4 I, ESTES IR 


PP IRR TER 


SS 
go ASI 


| Cap.l. The Civil Law. 9 
* permittit ſe defendere. Ttaque fi ſeruumtuum 
latronem infidiantem mihi ocoidero, ſecurnus ero, | 
fays * Gaius, Natural Reaſon gives a : 4 
man licence to defend himſelf again any *** * 
danger, therefore I 'am in'no danger of the 
Law, if I kill thy Servant that lyes in 
wait to-miſchief me. Again, $7 percuſſorem 
* ' ad ſe venientem gladio vepulerit, non ut homi- 
* Ciaa tenetur; quia defenſor proprie ſalntis in X 
* _ nullo peccaſſe videtar, = Gordian the * Em- *5. 2. Co. Ad 
perour: If a Man ſhall ſtrike him dead /- Cornel. de 
that comes to deſtroy him, he ſhall not be ©": 
| puniſhedas a Man-ſlayer, becauſe the pre- 
{erver of his own life offends in nothing. 
That Law then ſurely is very unnatural, 
that inflicts forfeiture of any part of his 
eſtate, though it requires not either the 
whole or his life, upon any perſon, . for 
ſlaying another in his own juſt and neceſſa- 
ry defence; whenas if he had not done 
as hedid, he muſt have been in peril of 
loſing his own life. 
It is as prodigious to natural equity and 
good reaſon, that a man that is unhappily 
peradventure doing of a lawfull a&, not 
paryoling the leaſt miſchief to any perſon, 
ut by mere chance authour of another's 
death, fhould be ſubje& to any puniſh- 
- mefnikor loſs whatſoever. Mera infortunia 
ec penam merentur, nec ad reſtitutionem damni 
obligant, {ays * Grotins., No man deſerves » ne 7u.Be!. 
* to be puniſhed, or is bound:to make any £i5.5.c0p. 11. 
'* reparation for pure caſualties. If an arrow /**- 4: 
f ng 


being ſhot at a Beaſt or at Butts, lights 
over an houſe-ar an art ab . FG edercs. 


is gIVen 02 to all that UE near —_ 
he cauſe of another's card, Abe a oe 
Homicide 3 is not-in any, kin 


LCornel-de Si- (ych adventure or mi ron, a 0K 2 juſt 


del Aquile tothe Law of God,which ed ti 


Deur. 19: 5+ Reaſon abhorreth, thata King, who ought 
to beas 2 Shepherd and Guardian of his 
people, hou: have an eſtabliſhed liberty 


by a_ criminal Sn brought againſt 
them; and Jor-fur y bedenyed the natural 
liberty and freedom to defend themſelves, 
y brongia wy HON, and affiſtence 
of counſel, that 'may. ſerve to clear 
them.- Indeed all kind of awfull abmilli- 
on and reverence is. due to the Prince 
from his Subje&; but that is no way im- 


therefore by the Civil Law, in any matter 
of complaint that was brought by the pub- 
Jick' Exchequer, whether Criminal-or Ci- 
' vil, the defendant had his full defence 
moſt free. Defenſionts facultas danda eft his 


guibus 


xo The. Law.of Laws, Lib. | 
cut, and fallin re -where ED | 


« I. & C0. ad *ALaw therefore.that Aeris Low for : 


car.ſetF.s. = or rational Law; being -.ind __ : 


to endanger his Subjects lives and liberties, . | 


upon a Man and kills hims or a ſtone caſt |. 


longgnd a ap poinred mem ac aCity of olreſuger bo þ 
Numb. yeuntoz?! uch an happenin in ſuch | 
x 5+ 7 = oy ſort EA to be the work of God himſelf. : 
Joſh. 20. 3 Ttisa cruelty alſo, which Nature wn ; 


peached by a modeſt and fair defence. And } 
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Cap. ]T. The Civil Law. == IT 
hnibus aliquam inquietudinem fiſcus infert * : * L. 7. Code 
7 iberty of defence ought to bs grafited to 7+ fe 
thoſe, whom the Exchequer brings into - 

any trouble. And whoſoever is impeached 

25 4 Malefatonr, that Law is ſo indulgent 

tohim, till he be convicted, that if he be 

in priſon, the Magiſtrate is tomake known 

by open Pritlamation, what day he intends 

fo hear him; Ne hi qui defendenth ſant, ſays 


. ® Paulus, ſubitis accuſatorum criminibus op- *L, 18. SeF, 


primantur, quamvis defenſionem ' quocunque 9: Dig. de 
temmpore, poſtulante rev, negari non oportet x adeo Queſt. 

ut propterea & difftrantur & proferantur cu 

ftodie: Leſt they which are to make their 
defence,be too ſuddenly brought to tryal by 

their Accuſers, and thereby deſtroyed; 
Howbeit the Court ſhall not deny to hear 

their defence at any time, when themſelves 

willask it; for which cauſe, vhe Priſoners 

may have a certain time ſer at firſt,and then 


if cauſe be, farther day alſo may be given. » ,. ,. pj, 


And though, when the perſon accuſed is pe requr. vel 
not under reſtraint, if he ſhall not appear atſnr. damn. 
to anſwer the accuſation, ſome time with-** 2- ©: Þ* 


* # X . \. R 7 = 
ina year after Summons had, his eſtate is X97" 


irrecoverably loſt, and forfeited to the Ex- « xox v5 ratis 


chequer, and for that he ſhall never be heard dais, & mos 
more Þ; yet as to ſave him from perſonal £i4,0f- 
puniſhment, neither the expiration of a rn te 
year,nor the efflux of any time ſhall bar him omen: ſemper 
ut that he may ſtill be heard to defend vim 4 corpare, 
himſelf ©: For ſelf-preſervation is ſo 9 na- ny ow 
. — a ſua proput- 
tural, that a Law that is ſet up to infringe /:r2nr. Cic. 
Fd47 2, F2- S it, pro Mil. 


b 
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it, may juſtly ſeem to fight againſt Nature, 
Theſe Laws therefore, and fuch like, 


25. do thus croſs and encounter common 
ſenſe, and natural Reaſon, are no fitter.to 
be ſtyled Laws, than the dead Carkaſs of 
a Man, that is deſtitute of the eflentials 


of Life, Soul and Reaſon, can becalled a 
Man. And therefore 7a4y did ſet down - 


the truth, when he taught, © Eos qui pernt- 
cioſa &+ injuſta populis juſſa deſeripſerint, cm 
Contra fecerint quam jpolliciti profeſsique ſunt, 


guidvis potins tuliſſe quam leges ; They that 1 
did promulgate to the owe pernicious '} 


and unjuſt Laws, ſince they did clean con- 
trary to that that they. always promiſed 
and profeſſed to doe, thi m_ etter be 
thought to enact any thing elſe than Laws. 

And though it be never or very rarely 
ſeen, that any State doth ſuffer any law to 
paſs them, which doth dire&ly croſs the 
chief and fundamental Laws of Nature, or 
which-oppoſes the firſt and main principles 
of common Reaſon, as to give direct licence 
to Atheiſm, Theft, Adultery, Homicide, 
invading of the rights or poſſeſſions of 
others, Breach of Faith or Covenant, Re- 
bellion againſt Magiſtrates, Diſobedience 
to Parents, abandoning of Children or 
ſuch like, (for this were too odious and 
detetable, and would preſently diffolve all 
ſociety and government: ) Yet the care of 
. aLegiſlatour doth not determine here, but 
muſt extend farther alſo, if they will wn 
their 
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Cap. T. The Civil Law, 


their Laws to be of /6ne complexion and 
likeneſs, and all to agree with the Zaws 
Nature, and the diftates of ſound Reaſon ; 
for to each of thoſe firſt and fundamental 
principles, there are divers inferiour thin 

and actions _— ining, which do medi- 
ately or immediately depend upon,and refer 
unto them,ſtanding ſome in a nearer, others 
in a remoter diſtance from them; bur all 
fo knit and conjoyned with the firſt and 
4 principle, to which they are ſubor- 


Waate, and do as'it were wait upon, that 
any of them be ſetled by a Law, or 
practiſed otherwiſe than they ought to be, 
the firſt and great principle alſo by conſe- 
quence is violated and broken, or at leaſt 
an occaſion offered to violate and break it: 
and therefore the Legiſlatour's care muſt be 
to ſettle theſe inferiour and ſubordinate 
things alſo in ſuch wiſe, as that they may 
not encounter with any chief or fundamen- 
tal rule of Nature, to which they -may 
have any reference or application. For in- 
ſtance, 'That Parents ſhould educate their 
Children, and ſupply them with mainte- 
nance, is a Law proceeding from Nature, 
And though no hamane Law was ever 
found, that diſcharged Parents of ſuch 
their duty, yet if a Law ſhall leave it ' 
free to a Parent when he dyes, to give 
away all from his own Children to a ſtran- 
ger, Or to diſpoſe of all to one child, with- 
out making any proviſion for the reſt; is 
| not - 
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nat. 
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not that fundamental Law of Nature there- 
by puny infringed and broken # 
the Roman Law therefore which does 


Co. de alend. ſr heh 2 all Parents ; this Duty *, there 


2 proportion due to Children out 
on ir Parents eſtates, when they dye, 
as the Parents, but upon certain cauſes 
eſs and ig cannot rtevya Rama, from | yo 

ich was the thir there 
four children or ro org or gf of "the 
whole One, if there were mox 
amongſt them "all; the reſt they mi 
freely give away to whom they pleaſe 
And this the Law made fo ſure to = 
that though the Father for ſome offence 
did ſuffer Death, and his Eſtate was con- 
fiſcate, yer half the Eſtate ſhould go ro 
the Children notwithſtanding : Ne aliens 
admi iſo, graviorem panan. luerent :quos nulla 
contingeret calpa, 5 Leſt the Fathers fault 
ſhould prove a ſharper puniſhment to them 
that offended not, except the fault were 
Treaſon, in which caſe, for terrour to others, 
they loſt all: Ur charitas hberorum amiciores 
parentes reip, redaeret b , That their very af- 
ſection to their Children, knowing how 
greatly they were like to ſuffer after them, 
_— make them timorous how they ſo 


_ if the Parent ſhall make no 
Will, nor make any diſpoſition of his 
Eſtate in his life time, but dye inteſtate, 
if, when one of the Children hath enred 
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his Father S bllare though by law- 

fl Anchor ty, the:Law of a State ſhall 
Cog Go Inheritance unto him, 
ns pooh ops of the reſt of his Bre- 
threa and Siſters, how many ſoever - 
be, to divide or to have any arg; _ 
hi neither 3 in real Eſtate, nor perſonal 

ja this is a conraciction to that Ori: 
Signal: Law of Natwre, t binds Parents 
to Provide for -all a 0-4 Te are of the 
ſh and Bloud with them, for 
what: themſelves cannot doe being dead, 
their, ERates ought-to perform. The C+1/ 
Law therefore, making no difference be- 
rween Land 'and Goods, nor between 
Eldeſt and Youngeſt, . nor Male and: Fe- 
male, divides the whole Eſtate, real and © 
perſonal, equally amongſt the Children. 
Ratio naturalts quaſi lex quadam tacita, tiberis 


parentum hereditatem aadicit, welnt ad debitam 
| ſ6 ueceſſi onem 805 wacande, lays i Paulus; There * D.1.7. Dig 


is as .it were a ſecret Law made by Na- - — 
ture her {elf, char ſeftles che Parents Eſtate 5.7, reftum. 
upoathe Children, calling them to ſucceed nut. /. 1. 
as in their proper right. And, Omnia que 
CE: ſunt, liberis noſtris ex voto paramns, 
Tropheinns All thatwe do poſſeſs, * L. $0. Dig. 
ve proſe fledly deſtine to our 'Children. 4: Bon. libert. 
Neither does it give one child any advan- ** *: 
i againſt the reſt, that he has brſt law- 
ally got into poſlc poſſeſſion, for he has bur 
hereby made himſelf ſubject to be ſued 
by the. reſt, to-come to a Partition wie 
t 


; "CER 
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' Tor. Tir.dig. them.!; :for Aion to divide, being once | 
& Co. Famil. yy gyght, the Judge is told'/ by ® Paulus, | 
= _ _ gfe ihathe muſt doe; Fudex familia erciſcunde © 
20. Diz. Eod, tihjl debet indiviſum relinqguere. The Judge | 
| of a' Partition ought to leave nothing un- | 
divided. A Law then that forbids Parents *® 
co caſt off the care of their Children, as © 
Nature does, does not agree with Nature, ! 
nor with it {elf neither, if it does not as * 
the Civil Law does, make its other conſti- a 
tutions ſuitable, and put it out of the ©: 
p_ both of Parents and Children, : 
y fraudulent ways to make their- grand 
Law of Nature, and Diitate of Reaſon fruit- | 
leſs and of noefftet, Þ 4 
Likewiſe it is not ſufficient, that the | 
Law of a State has not declared ariy | 
thing-againſt Honogr, Reverence, and | 
awfull reſpe&, which Nature it ſelf has 
enjoyned Children to yield unto their Pa- ' 
rents, except it does diſpoſe and order the + 
actions and demeanour of Children an- *' 
ſwerable to that very duty; for if a State | 
ſhall give Children afreedom to bring like .* 
actions and accuſations againſt their Pa- * 
rents as againſt others; or to Marry with- * 
our their conſent, or to give in evidence © 
againſt them ,. or ſhall not puniſh them 
when they offer violence to their Parents 
or ſpeak reproachfully againſt them; the 
reverential reſpe& ſo due by Nature to 
Parents, will ſoon be turned into con- 
tempt and ſcorn. - The Civil Law _ 
| ore 


(17) 
fore hasnot onely faid, liv ſemper honeſta 

& [anita perſona patris videri debet ® The ®* LI. g.Dig. 
perſon of a t ought to be reputed by 9+ parenr. 
2 Child as Venerable and Religious: But dy 
in order to-this, it alſo has forbidden 

Children to Marry without their Fa- 

thers conſent firſt obtained, which. if 

they doe, the Marriage is made void®:;: 7. r8. Die: 
Likewiſe, $i filius matrem aut patrem, quos de vit. nupr. l, 
venerari oportet, contumeliis afficit, vel impias oy _ : 
manus. ei infert; prafeftus urbis delifium ad yr 
publicam pietatem pertinens, pro modo ejus 

vindicat : If a child ſhall utter opprobrions 

words of Father or Mother, whom he 

ought to have in veneration, or ſhall lay 

wicked hands upon them, the Magiſtrate 

ſhall puniſh it as a publick offence, and 

as the quali 5 wot deſerveth ?. It will » 7.x.0i9.4+ 
not ſuffer Children to bring any criminal jeg. es. 2. 
accuſation or exception againſt their Pa- 

rents, whereby their credit may be im- 

pared 43 nor commence any ſuit at all * Z. 2. Dig. 
eainſt them, except ſpecial leave from ©: 

the Judge be firſt gotten *®. Nor put a * Z 2.6 13: 
wa” tothe Oath of calumny, fas may Ps: 4 injs 

done to all parties beſides, that are ** 


in 50. 8 leſt it ſhould thereby be ſu © arr 
pected, 


53 


that he does calumniate with his 
own Child. Nor ſhall a Child be heard 
as evidence againſt his Parent, though 
he offers himſelf to be a witneſs againſt >. » 
him *. Again the Laws of all States-pro* yr 6» Co.7l, 
fels to abhox all fraud , deceit, and ci 990 1 
A . cum 


u Schonidw. And, Naturalis ſuadet equitas, ut ex bona © 


rye res fide* contrabatur 2 $ All Contra & muſt bo 


3 
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_ cumvention in all contraQts and: dealings | 
amoneſt * men, - as Nature ic ſelf and the ! 
common voice of Nations has forbidden, # 
for but - upon confidence of honeſt, up- |} 
right and fair dealing, no trading, - inter- | 
courſe; or correfpondence could be ſecure, Þ 
Yer if the Law of a State ſhall onely ad: ? 
moniſh all that buy, barter, or exchange 
. to: be cautious and =_ at. their. own 

. peri}, and when they be cheated with any © 

unſound and -cortupted Merchandize, | 
ox-in the price before all . meaſure, if it / 
ſhall leave them: helpleſs and without re : 
lief: Or . if a State thall give licence or / 
coleration to- Debtours to on and cor : 
vey away all their Eſtates, thereby to de- | 
ceive. their Creditours, fo it be done be | 
forea&tion brought: or if practices of col- | 
:» Jafion may. be: uſed, or feigned actions | 
brought under counterfeit and fictitious | 
names, and in colourable and fallacious þ 
forms, on purpoſe to defeat others of that * 
right which was' intended them, or to ; 
delude the Law , by transferring a right * 
thither, whither lawfully it ought not to © 
'g0; where then will honeſty, crutch and 
| Ridhfu Ineſs; fo requiſite in all affairs acted * 
amoneſt men, be? And therefore the Ci- © 
+1 Law does not onely ſay, in the general, 
In ommibus contrattibus bona fides requiritars 


* mide with honeſty 3 and natural Equity | 
#716. INVITES * 


true wor 
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et add us to mongh dealin ing But it comes to 
particulars alſo, and will allow of deceit 
no where: for if a man bedeceived in 
the price of a Commodity bought, {apr wpra 
dimibam, above half the value of it (tor ſo 


far as to half, inequality of value is born 


with for avoiding endleſs challenges, Er 

ne omnts obligatio emptionss $4 venditionis ſem- 
al rr, bar NIELS » £ nad 

g wont SUING F * £» 2:C0, 
ler 2h his election ſhall be enforced either 74/cin4-vend. 
to take his commodity pe or _ Lewd 
to the buyer what he has 

fs t of it. om ef —_— 
1 fi ; pretis, gravy eſt quam ut toleretiny ; 
meaſurable prejudice, which exceeds 
If the juſt value, is more than can be born 
withall. Be if the fraud be not in price, 
buc Gori ney he Jude ax or a& done 
in another kind, the Ju commiſſion 
either to diſa the thing, or to take 


| pts that cer hy nt wi . Df 


by his evil ſubtilty, Y nor the other 4 
by, his ſimplicity and weakneſs *. p48 fanF ; 
If adiſcaled or anmerchantable commo- a2 $y. jur. 2. 
a be ſold, and the defets thereof not * £-155.Dig- 
ible, the Civil Law will compell che (el- 4 772: 17+ 
ks take it again, and givedhe buy buyer his 
money back : ®* Or if a ſeller ſhall tell the * Diz.ge edi. 
boy, that the thing fold is thus and thus <4i#- 
qua lied, by which, the buyer that cannot 
ee whether it be {o or: no till ſome good 
cl had, is induced to give the more, and 
CA after- 


20 The Law of Laws, Tib.l. 
afterwards it is found clear otherwiſe, the | 

Feller isto give ſo much back, as the thing # 

is les* worth by thoſe qualities which are * 

"Wanting. Nam ea, que commenaanai cauſa | 

in venditionibus dicuntur, venditorem obligant, | 

1iſs paldm fmt : Thoſe qualities or condi- | 

tions, which any thing that is fold is com- * 

mended tor;-muſt be made good by the © 

ſeller; — they- be ſuch as the buyer : 

- may be by his own view certified, that 

they are not {o good as => are ſpoken. | 
b7.43-Dig.de Þ LikewHe if a man ſhall ſell Land, Houſe, * 
 contrah. crupt-'Qx any thing elſe, towhich he cannot make | 
a good:title, but is recovered by another, : 

though he never undertakes to warrant it : 

or make it good, yet emprorem indemnem | 

ſervare debet, he (hall fave the buyer harm- | 

leſs, becauſe it doth naturally ariſe without * 

any ſpecial' covenant out of the bargain it 

{elf, that the -buyer ſhall either quietly 

enjoy the thing, or at leaſt be indemnified 

* I. x1. Dig. By him that ſold it. © And if a man ſhall 
de a#.empt.x. pals away his Eſtate to defraud his Credi- 
6.Co.de evi. tours, leaving nothing, or not enough in 
- himſelf to fatisfie his juſt debts that he 

had contracted before: | the Civil Law, 

without diſtinguiſhing whether it was 

done before action brought , or after, | | 

revokes it out of the hands into which 

it was put, and reinveſts the debtour in 

it, and 'makes it as liable to his debts, as 

« Dig. que in if no ſuch thing had been done. 4 Nei- 
fraud. cred. ther does it onely difallow but puniſh _ 
| thoſe 
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this Will again+: * And as no. man tha 
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thoſe that do prevaricate and help the cauſe 

of their adverſary, by waving. their own 

juſt pleas, and - wilfully failing to prove. 

what they may, and in ſhew. undertook 

to. do. © It will not ſuffer any ſuch com- + p;, ge 4/2- 

bination or practice of colluding to have varicar. 

any effect to the: taking away ' or prejudi- 

cing of the right of any perſon that is 

concerned. For if the Executour of a 

Will ſhall combine with .any. of the next 

of kin to make the deceaſed dye inteſtate, 

and thereupon does faintly defend ic in 

Court where it is in queſtion, and ſubducts 

or conceals thoſe. proofs that ſhould up- 

hold it, whereby for want of proof it 

comes tg be overthrown; this -ſhall not - 

prejudice the legataries; for they ſhall not- 

withſtanding this; Judgment thus by fraud 

obtained, be heard to maintain and er up 
Lf I, 1.4. Dito 

be prejudiced, ſo none ſhall:reap any ad- +a « 

vantage by the fraudulent practice of ano- | 


ther neither, though he was-no:party nor | 


aQour in the fraud himſelf; : Altering CLr= 
cumventio ali, noy. prebet attionem, B One 8 x. 49.Dig. 
man's fraud ſhall-not create in-another any de reg. jur. 


_ right to ſue, 4 


The Civil Law:can as little endure that 
the true ſenſe and meaning of a Law ſhould 
bedeſtroyed by:a fraudulent interpretation 
that keeps the words, but perverts the end 
for which it is made : 1» fravdem legs facit, 
gm ſalvis verbis legis ſententiam ejus circum- 
3 ventt 5 


22 


The Lawof Laws, Lib.I. 
vent 5 fraus legis fir, ubi u_ fieri noluit, fiers 


k I. 29. 20. 4utews no Uetuit, id fit. * He deals deceit- 


_ enough to- provide in a general way 
| —_— 3 for it 1 not ſaffc 
_ declare -by a Law, that: ineither the Life, 


he does not tref: 


Dig. de legib. filly 'with the Law, that tranſgreſſeth the 
{hag 


true intent of- it, 


- pas againſt the formal and precife words, 


And rhetefore when the Law forbids a 
man to ſettle any more upon his Baſtard, 
than what will barely keep him alive, it 
will not permit him to ſettle any ſuper- 
fluous eſtate upon any other- perſon for 
that Baſtard's uſe, or the Baſtard to re- 
ceive any ſuch eſtate from: his Parent by 
another hand : Cam quid una via probibetwr 


tious arfiofig/imen than” Life, Property, 
good Name, Liberty, and the he of 
Contra&s'jn-the which the whole civil 
intereſt and welfate of- - wm may be 
rightly faid to be comprifed': .So it is = 

ot 
e-tO 


Property, nor Liberty of any Subjedt ſhall 
be taken away, but by courſe of Law, 
and a lawfull trial firſt had; nor to forbid 
calumnies #fhid'{landers 3 nor to command 
that A and agreements of men 
ſhall be matnally obſerved: but a ſpecial 
and moſt | vigilant care 'is to be had al, 

tnat 
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Cap-I. The Civil Law. 


that all-proceedings of juſtice, when a ſuit 
js broi | hype oe any of them, be an- 
fverable to-thoſe great intereſts, and that 
nothing 'be admitted which can any way, 
though obliquely or afar off, infringe or 
overthrow ;any of them. Whereof -the 
Civil. Law.is {o. tender, that by: bringing 
the Action, 4 man's tight is rather impro- 
yed than made worle : Nemo 5» perſequen- 
do deteriorem canſam ſed meliorem facit : 
k To try a man's right is rather an advan- 

tage than any prejudice. | 
When ary po any of theſe rights be 
in queſtion, if the Law of a State be ſo 
ſhott and defeftive, as that a miſchief 
may be-doneafd yet no remedy be found, 
or not a ſufficient one 3 or if a prejudicial 
act may paſs againſt me, that may endan- 
ger my whole right in: the end, and I not 
prone thereat, nor called unto it 3 or if I 
have not liberty to examine my adverſary 
yon his 'oath, to ſomething which will 
ear the - whole matter, and whereof T 
have no other teſtimony but his own con- 
{cience; or 4f I may not be admitted to 
make out the matter as well by violent 
and ftrong preſumptions, as by clear and 
manifeſt proofs ; or if the teſtimony of 
one onely witneſs be ſufficient in any mat- 
ter whatſoever to caſt and condemn me 3 
or if where I cannot have my witneſs to 
the Bar through ſickneſs, or abſence be- 
yond the Seas, there be not ſome expe- 
G4 dient 


| I. 87. Dig. 
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dient allowed to have his teſtimony upon 
his oath ſent to the Court where my trial 
is to be ; or if ſuch juſt exceptions as may | 
take away, or at leaſt extenuate the credit 
of the evidence brought againſt me, will 
not be allowed ; or if the Juſtice: of a Na: 
tion be too quick and over haſty in con- 
cluding upon the rights of men, before 
they can well prepare to defend them, of. 
on the contrary, be too flow and tedious, | 
as not limit a time, when ſuits ſhall deter- F 
mine of themſelves, if —_ not judged 
before; or if-one ſentence ſhall be ſo final, 
that I may niot appeal, nor cajes Se right 
to a trial any more : I ſay, where theſe 
proceedings, or ſuch like be allowed and 
practiſed , whatſoever is moſt 'pretious | 
and of higheſt value amongſt men, be it 
'Life, Property, Good name, Liberty, | 
right of Contracts, 'or whatſoever elſe is 
Aying to the ſanctuary of the Law, it is | 
ſubje& to be deſtroyed and taken away. | 
For whether the rights of a people be | 
prejudiced by an irregular way of bring- 
ing them to trial and judgment, or by the 
iniquity of thoſe Laws that ſhall judge 
them in.the end, the miſchief is all One. 
A State therefore 'that will ſufficiently 
provide for defence of their Ro rights, 
muſt not onely take care that the Laws 
that muſt definitively over-rule and deter- 
mine them, be equal, juſt and rational, 
but the forms of trial muſt be the _ 
alſo, 


<2 
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alſo, that the ſame ſecurity and juſt dea- 
ling, which is the end of both, may be | 


And herein the - Romar Civil Law has 
been more exact and carefull than fome 
other Laws of 'the world have been ; for 
there is nothing, of what nature ſoever it 
be, but the Civil Law has ordained a 
means to bring it to a diſcuſſion and trial, 
either by giving a ſpecial Action in the 
| caſe}, or a general one ”, relieving by or- : 774.tie. inft. 
| F dinary remedies 3 or if thoſe fail, by ſuch de a#ion. 
'# as are extraordinary ®, helping men jure * Dig-de = 
| aftionir, Or officio juiticis, that is, by way of © Us pi 
| complaining in their own name, or bor- = Tw.tie.Die. 
"| rowing the name of the Magiſtrate ® to & lo.de'in in- 
© make their complaints more effecual, fo iy ts. 2 
that one way of other a remedy may be Tf Te Aion. 
had,- whatſoever the evil be 3 nor does it verb. quam 
fuffer any juſt complaint to go _—— Juhe 
medied. And although it gives the higheſt 
authority to Orders and Decrees of Courr, 
yett is {o tender of, and has ſuch a heed- 
full reſpe& towards the Rights and Inte- 
reſts of men, -that:whether a man be con-- 
cerned alone in a cauſe, or whether others 
be concerned with him, it allows of no _ 
A&R, Order, Decree, or Judgment, bur 
againſt thoſe ' nee rg were firſt call'd 
to {ee it done. therefore every ju- 
dicial a&t done without warning given, is .. : 
accounted ſurreptitious, and declared void * Merant/;ec. 
and null ?,, The effe& of which _ ror hae - 


_— 
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is, that as/to him that was abſent anc 

- heard, the cauſe is to, begin again 3 7 

9 L. 19. Dig. catim tantum inter preſentes tenet, ſays 41 Ham 


dere Fudic le; Thoſe that are in Court-onely, 
bound by that which is decyeed, 


. enjoin a to anſwex, tho 
kunſalf an own / 


anc yy rang Heng ey 
Nned, 4 e can y any. | 
 confeſſis eft of evidence whatſoever "For Hat cpa 
probatis pro- be ſabject - either to 


bats; Neque 5 ORE r rſloony m be 
Ae [ths ; BY a hel HE hes 
I. 1. Dig. De NES wha | 
| Vul- they be diſtant, 
_ A al hievba or ON 
2. Cap. 2. * able to. come, the LJawihath a RE 
' to relieve me, for I np here a commiſſt- 
oli to-examine them where they live. -It 
vere 
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wete t00 great an on that I muſt 
loſe my right, becauſe my witnefſes can- 
at be rough t the Bar Infomuch as 
# chey'te travelled into foreign pares, I 
ſhall have Lerers of Requeſt granted me 
rechh ioigirat the php Ire Ry 
remain, praying them to examine them 
—— npte ge mw co e” 
vy teſtimony z elſe regularly by the C:- 
|: uil Law, in no enmedages 
| Court, thatir may be ſeen whether 
- | coutitenatice ' does not cofittadict what 
| their rcoOngues declare C, S ws Sef.3. 
Neither does the Cir! Law rome & te Teſt. 
re& and poſitive proofs onely, but it will _ _ 
admit * 0g and forcible pteſumptions ** 


_ ; —_ of _ 


drawn ' oc _ t ing co 
forth the certainity- of t he thing in 4 
Par ef probationg Preſumptio, > Wi quidem ad 
ettum attiner, SY 190 pri obatione habetur, 
ys * we fenbeoks amptions are equiva- * Parar. Dig. 
Jentto p 6, and there is the ſame effect 4 1.6 
in both. And-if: 2 preſurnptive proof FR | 
were not as effettual to carry the right,. as 
. any other kind of evidence; 'in vain did 
Os beſtow his pairis, when he made 
ety long and moſt elaborate Trea- 
tiſe of that ſubje& onely. | 
But yet no-proof, whether it be pre- 
ſamptive onely; or whether it be dire 
and evident to the thing it {eif, is ſuffici- 
Ent, Except it'be made out by the teſti- 
mony 


wwW.! 2. £42. Ol. 
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off 
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LY 
c» 
* 


* Mincing. 
* cent. I. obſ. . 


68, 


Y L, Neque 


Natales C9, 


de Frob. 


. and intereſt 0 

- ſhould. Span upon the teſtimony of a | 

' ſingle per 
_ 


Lib:1, 


The Law of Laws, 
mony of-two witneſſes : for by. that Lay, 
Teſtimoninm unins eft teſtimonium null; Os | 
witneſs and no witneſs at all is all alike, 


And ſo Gmftantine the Emperour hath ye- 
ry emphatically declared in theſe words; 
Hanifeſte [ancimms, ut unius omnino teſtis re; | 
ſponſio non audiatur , etiamſs :preclare curie 


«L.. de bone refuge": We expraly require, 


that the teſtimony of ons witneſs be nor 
taken, : although he hath the Rang i 
higheſt dignity,upon him, -for it were hatd | 
and dangerous;,- that a man's whole right 
what value ſoever it be; 


on-onely, who, if-he be honeſt | 
ſincere, yet through want of good 
obſervation; or by a failing.memory, may 
report- the matter of fac otherwiſe than 
indeed it-was. Yet in matters of fſinall } 
prejudice iand value, the (Civil Law does 
allow of the teſtimony of one witneſs, if 
the Plaintiff himſelf can ſwear the thing 
in demand is true; for in that caſe, his a: 
verring upon. Oath as much,.as his witneſs 
hath ſworn , doth. ſupply the teſtimony 
of another witneſs*®  _ | 
 Howbeit the Civil Law hath a farther 
care yet, for before it will ſuffer any man's 
right to be judg'd away.from him, it will 
ſee not onely a-competent number of wit- 
neſſes, but they muſt ſwear of their know- 
ledge too: 7 and it does caſt a very con- 
fiderate eye upon their reputation and 
quality 


©7 
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| quiley alſo. It gives way therefore to 
c 


proving of any remarkable exceptions 


| that can be brought againſt them. 7efti- 


am fides, ſays Caliſtratus, diligenter exami- 
anda eft : Ideoque in perſona eoruym exploran- 
da erunt imprimis conditio cujuſque's utrum 
quis decurio, an plebeins fit; & an honeſt” 


& inculpate vite, an vero notatus quis & re- 


prehenfibilis; an locuples vel egens fit, ut In- 


cri cauſa quid facile admittat ; vel an ini- 
micu & ſit, adverſus quem teſtimonium fert, 
vel amicus et fit. pro quo teſtimonium aat. 
Nam fi careat ſuſpicione teſtimonium, vel 
propter perſenam & qua fertur, quod honeſt a 


| it, wel propter cauſam, quod neque lucri, ne- 
que gratie, neque inimicitie canſa fit, admit- : x, ,, Djy, 
rendys eff, * The ſincerity of witnefles is de 7eft. 


ſtn&ly to be enquired after. Therefore 
as to their perſons, the condition of eve- 
ry witneſs muſt be examined, whether 
he be a Magiſtrate, or a common perſon, 
whether he be of good and unblamable 
life, or whether he lie open to juſt reproof, 
or hath been any way aſperſed ; whether 
he be able or necefſitons, ſo that he ma 

be tempted to tranſgreſs for filthy lucre's 
fake; whether he be an enemy to him a- 
gainſt whom he comes to teſtifte, or whe- 
ther he be gracious with him whoſe wit- 
neſs he is to be, for if his teſtimony be 
void of all ſuſpicion, either in regard of 
his perſon, as that he is honeſt, or in re- 
gard of the cauſe, as that there is neither 
n gain 
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nor affeRion, nor enmity to corrup 
_ he is.to be allowed, © -_ | 
Moreover, ;it leaves a latitude to every 
Court of Judicature, to Lb e fuch a time 
both to Plaintiff and Ip 


2s the diſtance of place from whence 
proof is to he brought, does neceſſar 


require, DEA does it oak pr I: 


= 


and the ſame time, 
Jant begins to prove his bs 


EC, 4 


« ent. the Plaintiff's fa, is ended®. : When 


gut mam: the cauſe, by which all. farther proot-is 


both have ny: the Judge is to conclude 
excluded, {0 Tagg Fhe the next Wp-$4 is to judge | 


and pronqunce 
| mater And al Fa. oy. the. Wh Em 
was the largeſt and moſt extended 


eve, Wk; 0 foe cance of caules | 
mu ſuppo to be great too, yet 80 
Civil ca peg oe was to laſt and 
continue pas than by the ſpace of three | 


year, _ any criminal mages could be 
proſecuted "gain x Agr 4 ON, yo two 
years time end 0 Thr 1 the pro- 
ceedings that ks follow , and- be 
made _ ſuch £67 ended, were abſo- 
. lutely null and void 

Laſtly, fo A it is to preſerye and 
uphold the rights of men, Rae it does not 
make any fingle judgment by abloloes 
b y.concluſiye at. foal, i if _- Fay is caſt 


delirous to bring his caule.to be cried 
again 


The Civil Law. 


Cap..I. 


ſhould:: rown, 

than thit od. ſhould fitter, or any. man's | 

Ta :thould be Et taken away. 
__ _ ſs 


; and | upon w__ ru femenk 
farther proof made 
= before, fo may procure the 
ſeritence to'be quite reverſed, or at leaſt - 
reformed: for the end of an; Appeal is, 
Ut ant iniquitateni\j aut imperitiam; 7 udiris 
corrigat:©;, 'To redtifie either injuſtice ot Fg I. Dig. 
— e appellat. 
Theſe few inftances (for vn they-are in- 
rended, for :no- more;: and thereby to take 
« conjecture of = reſt alſo) may ſaffice 
echo that as the ſafety of the- peoples 
righes, is: the generat-end and intenſton of 
the Civil Law, ſoir ann yur, 
life All its conſtiturions, par 
ly the.-forms of-trial and judicial procee- 
Fe Et op a purpoſe, 


it does:conſtantly hold and proſecute 
fame courſe 'ih other matters. / For if 
ha” Civil Law eur rightly —— it 
Gi Ber thous ofly- err, who 
he: thous by ell Civil Law pro- 

enough maintained a- 

> "ab rrmn men; an ages that the Prince 

or : bom has'a looſer power _ 
m 
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him thereby, than other Laws will allow; 
to command or diſpoſe thereof at ples 
; it is : rule _ ther w.| 

t Lud Princips placuit legis habet  wigu- 
rem%; What leaſes the Prince has te 
force of a Law : and Princeps legibus ſe 
latus eft*; A Prince is not tied to Laws, | 

Which being literally underſtood , and | 
not taken bros >" whe rpc # 
which by the courſe of the whole Law, | 


Die. de Legib. hy the current of Interpreters it is expoun- | 


ded in, does import, as if Property, .Life; k 
Liberty, and all were. ſubject, pn 
hold of the Prince's will « 43 | 
But that this cannot be the meaning, | 
is moſt evident, for that his mere Juſt 
or appetite, or every inordinate command | 
that goes forth from him ſhould be: a | 
Law, is not to be believed, that the Ci- | 
vil Law ever intended. - But when the 
Roman State was now from being | 
a ponne State, and was -become an ab- 
ſolute. Empire, and that the people had 
conferred their whole power, that was | 
in'themſelves before, upon Auguſtus Ce- | 
ſar (in whoſe time itwas that the Royal 
Law. was on and his fucceſſours, it 
; hoſe words, that the Le- 
giſlativepower ſhould wholly reſt in him, 
without '\the concurrence of any other: 
and-that thenceforward the Laws ſhould | 
come from: him, and be as obſequiouſly | 
obeyed, as if they came from the whole | 
| peoplez | 


Cap. E © be C zvil Law; *- 

ple; but. yet.ſo, that they. 
be repugnani to the Laws of Nature 
common, dictates of Reaſon, . 'Or- rd 
vousto the publick welfare, . . 

And therefore lays * Harprechtus, Perks 
placends, aut .Placiti, non woluptatis, 208. b- 
bidints, non etiam. abſolute eſt valuntatiss, fed 
Juſtitie, rationis & confrlis.. The word Plea- 
ſes and Pleaſure ,, does not denote Riot, 


| Luft or abſolute "Will; bur Juſtice, Rea- 


ſon: and good. conſideration : . So that 

| es the pleaſure of a Sovereign ; 
he publiſhes any. thing ſor. 2 

2 Hading, and _to_be hos uno o 2 

Law. can come from none but hi ; Whey 

e nature of the.p ALTSs tish uch : Yet 

it_muſt be 0928, jt juſt,  Hpele Fo nd profi- . 


table 8, 


fD. fe#. 6; 


Inft. cod. 


YVereign : Harprecht. 


more in this, Beige al ater orts of Go- Inſt. de rer.. 
vernours whatſoever, he, th ada ape than ©» in prine- 


one, as in an 
|  yernimerit, in. the whole £Þ' es or dl 
more power is given in this þ y. the Civi/ 
Law, to an ibſo ute Sovereign,” which is 
bu by.o oth ne Laws ain pan to the ſupreme 
any Nation? _ 
a Lang in the world do allow 


thoſe -x have t fo oven. er in. 


them,. to take. away mpri- 

lommen, wh = caly t Fn 4Þ ek a 

ger by Freedom, or where it may be 

bed puniſhment for contempt and diſs 
dience, and to take away life too for 

capital 


mt. 130; 


b Harprecht. 


bc. citat. nu. - - 
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Cap. IT. The Civil 'Law. 
And generally in all inſtances of the 
Civil Law, heed ugh in thoſe age 
mention is znade beiore, it maybe 

ſerved, that the. Imperial Fw does..not 
_ onely. ratifie and confirm the general 
Laws of Nature and 6f 'Nations ; but 
takes care alſo to reduce all its conſticuti- 
ons that mg ts any way inſtrumental 
to the diſtribution of juſtice. in pew. 
lar caſes, how remote ſoever they be 
from the prime and chief principles, to 
a perfect conformity with them; and fo 
ought the Law of every State to. doe ; 
for that is the true way to make it rati- 
onal throughout, and to keep it from be- 
ing contradictory to' it ſelf. And that 
particular Law that makes the leaſt de- 
fleftions from natore- and the common 
reaſon of man, and whofe Acts and E- 


- dicts carry moſt of that evidence and de- 


monſtration along with them (as doubt- 
le& ſome Laws carry” more, and others 
lefs, as the wiſedom of rhoſe that made 
them was greater or leſſer) that Law, 
I fay, muſt needs be the moſt rational, - 
and thereby the beſt and perfeeſt Law 
of all other, 


CHAP. 
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"4 RES Þ.. Þb. <7 
' That what Reaſon teacheth ſhould be 
made the ſubjet of a Law, wu nd 
ſuperfluous, But a profitable thing. 


T is not any. hard matter to give the 
' reaſon why the proces of Right 
and. Juſtice, and the duties of a civil life, 
that' are already engraven by nature in 
the heart of man, . ſhould notwithſtan- 
ding be farther declared and made known 
by a Law. For, CEE 
Firſt, though ſome principles of rea- 
ſon be in themſelves fo apparent, that 
they. need no illuſtration, yet there be 0- 
thers more ſecret, and more remote fron! 
' the. underſtanding, than that they can be 
diſcerried. by every mans pteſent conceit, 
without ſome” deeper diſcourſe and judg- 
' ment. In which diſcourſe, becauſe there 
is muy, and Cxmties many ways to | 
err,, unleſs ſuch things were ſet down by 
Laws, many would be ignorant of their 
duties, which now are not; and many 
E that know what they ſhould doe, would 
'* Tametſi nul- nevertheleſs diflemble it, and to excuſe 
ld perturbati- themſelves pretend ignorance and ſimpli- 


che judices ab -; - a 
centtare 4; <9» Which now they cannot ®. | 


n0verentur, nihilominus tamen legibus opus eft, quibus vel uti Iucer- 
na quadam, vel umperiti.in denſiſſumis bumanarum at ionum tenebris dt- 
Tigantur vel ſeelerati metu penarum terreattur. Bodin.de rep, 1.6.c.6. 


That 


Cap.II. Zhe Civil Law. 
| That a Ship and Goods caſt away at 

Sea by tempeſt, if they be driven to 

Land, ſhall accrue to the publick Exche- 

quer, andthe diſtreſſed ownets ſhall nor 

by any claim recover them; ſome will 

not believe it to be barbarous and moſt 

- unnatural; for ir is practiſed by ſome na- 

eons, Y and defended by divers learned b Sic vivitur, 
men. And yet a _ Heathen by in- JF 2 pris 
ſtin& of nature, could, - 


cry. out, Abſit O ,,\1litarem 
7upiter, -ut Iucrum captemun tale 6x hominam tum in cives, 
infortunio; Jove forbid that we ſhould draw twn in pere- 
ſuch Jucre from man's diſtreſſes : And 7m ee. 
therefore Conſtantine the Emperour did by OD 2 Br. 
2a Law eſtabliſh the diate of Nature and rorixs facit. 
Reaſon, and reſtored them to the owners, Bod. de rep. 
and charged his Exchequer-men not to *** ©1& 
meddle with them. © Luod enm , ſaith © [7h,. I. C0», 
he, jus habet fiſcus in aliena calamitate, ut de 4 Naufrage 
re tam luituoſa compendium ſeftetur ? What 
right can another's calamity beſtow upon 
the publick treaſury, that it ſhould reap 
benefit from a ſad diſaſter? _ 
Secondly, Falſhood doth ſo ſeek to 

cloath it ſelf with the ſimilicude and appea- 
rance oftruth,that none of the ordinary ſort 
of men, and not all of the beſt rank nei- 
ther, can diſcover or diſtinguiſh trae and ſo- 

lid reaſon from that which is falſe and coun- 

terfeit. When therefore our own natural in- 
ſtint and inbred knowledge bears witneſs 
toany thing, and we havethe warrant and 
allowance of the Eaw for it beſides, no 

Af D 3 Halle 
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falſe colours or ſemblances of reaſon can 
deceive us : for what the wiſedom and 
experience of a Nation has agreed and 
declared to be juſt and convenient, and 
out hearts do own and allow to be fo, 
that unqueſtionably carries it in the grea- 
teſt n.; and certainty, of true and | 


pure reaſon, ;that mortal men can attain 
- to in things.of: humane and civil inter- 


courſe. 

Thirdly; The Laws of reaſon, which, 
man retaining his original integrity, had 
been ſufficient to dire& each particular 
perſon in all his affairs and duties, are not 
of, themſelves ſufficient , but do require - 
the acceſs of other Laws, now that man 
2nd his offspring are grown thus corrupt 
and finfall. And becauſe the greateſt 
part of men are ſuch as prefer their own 
private good betore all things, even that 
good which is ſenſual, before whatſoever 
1s moſt divine: and for that the labour 
of doing good ,. together with the plea- 
ſure - ariſing from the Parry , doth 
make men for the moſt part flower to 
the one, and -proner to the other; there- 
fore unto Laws .it hath ſeemed always 
neediall. tro add rewards, which more al- - 
lure unto good than any hardneſs deter- 
reth fromit; and puniſhments which may 
more -.deter from evil than any ſiveet- 
neſs thereto-allureth, wherein as the ge- 
nerality and ſubſtance is natural, vertue 

rewar- 


| Cap-Il. The Civil Lau, 


rewardable, and vice puniſhable; » fo the 


particular determination of the reward or 
puniſhment, and all other cixeumſtances 


is the He Proper act of the Law. 


when men are rebuked for: 


ating contrary to the Law of Nature, 
e Lig of wm My one a- 
commo not 
mach at ſuch contradiction, 9 ver 
proof, and hate: ſuch. as, would 
them. Norwahitanding: even toy which oy hich 
brook it workt, en ſho 
of their duties, when i K 
fame by 2 Lay, think very We! 
lonably of it. Becauſe hal 


perſons ; Te AS It. 
arte pro Profergſed re any wW ied and un- 
anding 


beth ek in ſundry conſiderations 
expedient to be ratified by a humane 
Law; and. indeed that a hnamane Law 


ought in ſubſtance to hold forth nothing © 


which Reaſon allows not of. 


Thus Ts ſee, that Shat reaſon it ſelf | 
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S: C:H A P. EIT. 
What i here meant and intended by 
1 po . Reaſon. | 7 
BUT ſelt ther ſhould be any miſtake | 
[3 couching the neceſſary quality of | 
Reaſon which'we {o- ſtrictly: require in a | 


Law, it is: but _needfull that we ſhould | 


explain'what we intend by Reaſon. For | 
certainly there is not .a more" deceitfull | 


ching than Reaſon; 'ir being made uſe of | - 


frequently. by falfe' ſhews. and coloars to | 
beautifie rhe fouleſt' and moſt deformed 
things, and is grown:to be the 'common | 
bloſs thar every evil does varniſh and deck 


it ſelf withall: alfo ir is ſuch a faculty, 


chat thoſe that -are partakers of it in'the | 
. meaneſt meaſure, do infinitely extoll and | 
admire what they appre to be rea- | 
{onable, though to, a right judgment it 
be nothing 10; and what they have not 
anderſtanding enough to conceive through 
their own natnral 'weakneſs, they :do as 
much diſdain and condemn, how 7 urn 
ous and ſolid ſoeyer it be. Although 
therefore the plainer a Law. is, and 
the. more obvious to the underſtanding 
of- thoſe that are tobe guided by it, 
the better and the more commendable 
that Law muſt needs be; yet we would 

E2 -'« © NOL 
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| and ripeneſs of years, there muſt 


Cap. III. The-Ciuvil Law. 
not have it thought, that we allow no 
Law-to be good , but what every man 
that is bound by it, does immediately un- 
derſtand and approve of. - For, 

''We cannot admit that the capacities 


| of common menare ſufficient to judge of 
| Laws, which triay be rational enough , 


chough the reaſon of them be not ſeen 


 tothem: yet the main principles of rea- 


to: ee 4% 


but are deductions and inferences from the 
firſt; and which' learned and very under- 
ſtanding men'onely are capable by much 
diſcourſe and reaſoning to apprehend 
And here befides'good natural Fical 


ded the right helps of true Art angfLear- 
ning 31 fince education and inſtruMon are 
the means, the one. by uſe, theorher by 
precept; to make 'our natural faculty of 
Reaſon both' the better and the ſooner 
able to judge rightly between truth and 
ertotir, good and evil. Nay, it is not 


all kind of _ neither, which will 


give' a man a fitneſs to, diſcern, whether 
the Law of a Nation-be conformable th 
| '£ | right 


4r 
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right Reaſon or not z/ but it mult be - 
ther all learni ir 
[f EO, Or 'y Pon 1b; 
ich 15 Ars equi & 5 F atque: 
rr Scientia, the art of e uy and a % 
Conſcience, .the knowledge, of right ang 
wrong. Faroe , the, judgment is 
yet come .to @ full degres of perſecinely 
nor com , EXCept it 
tified On C2 ' knowledge too; þ 
and with .a wile om arg from expe- | | 
rience _—_ for He that will | 
UnderrakR 40: ju judge whether i good Rex | 
20. natural equity and good Ret: 
gs muſt not Wy ane gar e-from | 
the HIRE. 'of the Law onely, = "by 
gal pu ider divers other circumſtances} 
or, 
Firſt. He muſt ſe into the Nature, 
' manners-and a jony of the People; | 
for the can ry Law being but to pre: | 
ſerve the publick peace, and to keep the | 
* Salu populi People in -good Orer”, 2 that Law muſt F 
fuprema Lez needs be beſt and moſt rational, which 
: does Sponel: be oduce that end. And 


q herefore coſt S eſs even by 


the very & agg live under 
to differ { 0 mainly in every 
Body, Saul, Religion and Manners, Fa 
he ſtrange Taieth of Laws, which we 
NEO Gr pes. 
we cannot preſently conclude any of t 
to be yareaſonable. a : 
W #% 
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| them RP ; for which i the 


/ p 


A Law * there ,is mentioned amongſt * Ariffor. P- | 
the Grecians., whereof Pittacus 15 repor- litic. 
ted to puter = AGO; by which 
it was 4 that he w OVer- 
come with drink ZI did our 0p 
man, ſhonkd ſuffer puniſhment double as 
much as if he had - =izy the ſame BR 
ſober. No man could ever have t 
this iratonanls, © that had intended there- © Ebriu 


| by onely to-punith the infury committed, delifum com- 


? miſerit, cle- 


according to the gravity of the fact; ior ,,7..:.7 - 
who knoweth * that harm 2dviſed- \onar rg 


But foraſmuch as Ns d to ulnally. of 2" 74 
fend this w: apnea. | 


they wittingly fell into, even becauſe they 
would be {o mych the. mare Treely out- 
9 us 3 ic was Ee tes aoblide wnod 
re ſuch diſorder was grown, to frame 
: bn Law or remedy thereof accar- - 


F dingly. And therefore in that place that 
| was a molt rational and a juſt Law. 


A juſtification whereof we may find 
in the Roman Law it ſelf; - Nonuunguam | 
evenit, lays Satwrnings, * mt aliquorum male- © 1. 26. dig. 
ficiorum ſupplicia exacerbentur, quoties uini- de pen. pa- 
um multis perſonts graſſamibus exemplo opus "45 50 
fit, It ſometimes comes to pals, that ſome 
certain offences are the more. ſharply cha- 
{tiſed ,, when offenders therein grow ſo 
numerous, -as that it is neceſlary to make 


aVW- 
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w-givers : are no-way cenſurable, bur the | 
| TELE inclinations of men are to be tax- 
ed, which have enforced. it from them, | 
Our Saviour himſelf did excuſe 34 &, | 
for ſuffering the ers to put. away t 
Wites for lefler cauſes than for Adultery, 
| becauſe- of the hardneſs of their hearts, 
a; Matth. 19s though from the beginning it was not '* ; 
+ that is, though it was not mou fo | 
..nature, nor x practice that had al- | 
Ways been. - It being the leſſer evil to * 
diſmiſs them fairly , than to' proſecute | 
- them with continual hatred, out of which | 
peu: evils might enſue, to which he : 
ew the fews (ſuch was "the mali n—_—_ , 
of their nature) might ſoon be tem 
Likewiſe it is not void of reaſon hetks Y 
that the fame fault ſhould be puniſhed | 
wo greater ſeverity in one State, where | 
nds je —car of committing it are grea- | 
e In of the people more, | 
res Fe ro offend therein, and the preju- 
dice thence ariſing is more conſiderable | 
than in another where it is not ſo. Eve-. 
_ FD. 1.16 mit, lays the fame Saturnn , Ft eadem 
Pare 96 ſcelera in quibuſdam provincits gravins ple- 
Aantar, ut in Africa meſſiunm mncenſores ;' in ; 
Ayia vitium; nbi metalla ſunt, adultera- | 
rores monete: It ha pens that the ſame foul | 
actions'are more heavily ed in cer- | 
cain Provinces, as thoſe that ſer fire on 
Corn in 414, 'on Vines in 26fias and 


coirupters of current Money, where abr | 
0 


to, be looked upon as tyranny, 


yernment..muſt be 
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cruelty thus to vary: Nor ftatim. 


of Metal. Neither is it any :injaſtice or 


aebet Ut- 


deri.. tyrannis , ſiquid gravius aut remiſſins 
publice neceſſitatis cauſa in Legivm [tatuitar's 


nam ſine tals. injuria resþublice” non.- 


regs, Jays. Comadus Lagus * It. 


me. the of the. Law be ſometimes ©* 


wvier, and ſometimes lighter, 
lick neceſſities ſhall command ; 
out ſuch inequality, of 
monwealths cannot; be | 'gaver 
yet, all this while , here is ,9O rEPIEpAncy 
to Nature neith 
ciple of Nature and of Nations, 


$ © peſt. os t hat are paſt, andto 
Te future is til 
onely it. being accommoc 


n. wap them; for 


; for the Rua rd 


as pub- 


fory with- 


Tr 


feral Nations . which are various and 
it cannot. poſſibly be... executed 
{l oy aye corrmon or penalties, nor in 


one. ind the ſame manner. 


"Secondly, The form and kind of Go: 


ſome Laws may be 
and fitting for a Monarchy, w 


not be {o Ty: 3P. of in a, Government 


e. reſpected alſo; for 
judged very - good 


h th 


by a. few; or by the wok gs pA ,.Or 


in ſuch a one as. is ' mixed , 
up out of them all. 
Thirdly, When a go aſtice of 


the Lax 


is doubted, . it. muſt be examined; what 


urgency of affairs there was at that cs 
when 


ant 
t not 8 Method. jur: 
art. any. ct'U, _ I. 


fer- 


ed to 


cant GH: and therefore it 15:0 
marvel i ſuch Laws be (enacted ſome. 
times, for which no | teaſon' can be r&6 
dred, ©-Non! omnium qe # majoribus confi, 


the fierh Es tho roo wh po Ss 
ving the whole, which ocdfies 


b L. 20. dig. rats” [Anh ,* Pibio ral | nos. ba Rap \ 


ae legib, bs! en for 
Fob CRC fe. Pat OF 


'Fottthly, 'A*Law that may be mif. | 
chievous: to vers particular perſons, 


thon He very” innocent , . m 
ey rnd 224 *condemned xx 


mcafee” {0 be preſe it be convenient | 


_ profitable for the publick welfare. 

7ara nom in ſi _ perſonas, ed generaliter 

* 1.8. Dig.de conflitmentir, * Laws ate' ordained for the 
legib. generalivies fake, and not to provide for 
each individual pe 

Intereſt muſt 


T, rather than the whole 


Oy be into jeopardy. A par- 


muſchief is better than a general 
* Livins I. 4. WCONVERIENCE. k Nulla Lex ſatts Free 


de bello Ma- ef onmbus ; id tantvn wit an Puri: 
mg be oy bas, 7 ſums at profit; No Law is 
'Gjur. Every way beneficial anto fa ; this one- 
ly is enquired into; whether it be gene- 

. rally profitable, and tothe mo | 

Fitthly, A national Eaw that is gene- 

rally, and in moſt of its dictates and Ln 

| - ciples, 


, Whoſe particular 


os Ts IH" 


A EET Go bens 


©” 
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ciples, very 'juſt and equitable,-and uni- 
verfally ſo aktowledeed by the wiſeſt 
and moſt judicious men'and Nations, is 
not to be cenſured for ſome few particu- 
lar conſtitutions, which may feem hard 
_ bo og or whereof the Jaſtice, E- 
or Reaſon, is not ſo evident; Fa 
I, of making Laws is the 
eſt thing which any. man can take 
nag And where a multitude of 
To comes to be made by men (the 
beſt of whom are ſubje& unco errours) 


"nd for caſes 'of infinite number and won-- 


derfull Ny VINY ſome few deviations, if 
- A Hog fe be excuſed.” Ir may well 

that, the body is ir, and the 
ſpecks but few. 


We ccan'/by tio means allow 


CD Eh. "a are Ro 


to meaſure the 'of Laws by the 
corrupt and Swi practices of thoſe that 
ate inſtrumental to adminifter them. Nei- 
ther are Laws to be judged fach as. their 
execntionis. ' Can a fountain be judged 
the worſe, becauſe it is {0 unhappy as to 
ttih through -a Foul and;'{linry chanel > 
or 2 chaſt Matton, rraduced, becauſe vi- 


okence has pollited her? [ry neicher can 
Ye Law bs Tiſtly with the ex- 
otbitancies 1 je © which "it. felf con- 
demns , and was Triade to-te- 


cepoſet 
hg Attd: puniſh them; and would dos 
if violence, power and fraud d 
nor oſtruct its courſe. Se 


. 
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Seventhly ; We can as, little eſteem. 
thoſe competent and fitting Judges of a 


Law, that are ſo forward.to aſperſe 


make it infamous, becauſe by ancient in- | 
ſtitution-it was once miniſterial, and : 
i 


rended upon a power and fun&tion, wh 
they ever diſeſteem'd ,” and have lately 
ſeen aboliſhed. . 
_ Upon, ound and no other. tha 
gg e imagined , have divers utteted 


ro bitter. and: contumelious invectivg | 


inſt the Roman Civil Law, havin 


cal juriſdiction. of this, Nation: 


becauſe they ſee eradicated and quite ta; 


ken away, they judge the other quite 
uſeleſs, and therefore in their conceit 


ought not.to be kept,or continued: here 


any longer. . In which argument wer 
there any Rxcagth. of reaſon, .it might 4 


more ſfrongly .enforc'd againſt the Com: 
mon Law LE . ne invent and ſcope ; 


whereof, being to ſet ,up and maintain 
an abſolute ſucceſſive Monarch hy in this 
Nation, and to; keep the people in a, ſub- 


(pen, 0 der. it.: its that ny hop | 


Covi i 

more, an a Law f greater p: 

2nd, Aarne hou b be er up in ry of 
t: and fo in conclufi ls the Tag. 0: 


thee diſputants woul W 1ts no Lay 
at all. But 


\ 


EL VOTE 6 4. @ A g——_ OY 


aga X 
helpfull, in the exerciſe of the ecc Ok 
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Buc'theſe 'muſt not' be' ignorant , that 
' the Citi] Law was otiginally made leaſt 
of all for eccleſiaſtical matters, nor yet fot 
| ſo few caſes, as in this Nation it was per- 
mitted to deal in: but it was firſt ' ordai- 
ned, to guide the mightieſt and vaſteſt -4 
Empite that the world hath yer known; MN 
and under 'it the {ame grew and proſpe: . 7 
red, to' the terrour of its enemies, the | 
joy and comfort of its frierids and con- 
federates, and to the aſtoniſhment of the 
whole Earth. Indeed before the | firſt 
- foundations of this Law were laid, the 
Romans did fiot diſdain to fetch their Laws 
from Athens, that City which was once _ . 
the nurſe of reaſon and flouriſht in elo- b. 
quence and brave atchievements more | 
than all Greece, whence the learned Fa- 
thers of the Church ſuckt literature 5 
Bafil his eloquence, Nazianze» his ſtrength, 
and others their or Oratory ; that 
i Athens, which who had not ſeen, is by 
i Lyſppus accounted a very block. But 
|  fince this beautifull fabrick off the Civil 
Law was reared up, and came to the-per- 
fe&ion we now ee it in, it did not one- 
ly order and compoſe all matters of pub- 
lick juſtice, and of private right in that 
Stare, but is ſince, through the ſingular 
treaſures of wiſedom and pureſt reaſoti 
laid np there, propagared alſo to other 
| Nations, who conſtantly uſe it in-theit 
Courts, in RT with their own 
WS, 


Eb Prong ag oo yes 


of it was admitted, and brought into e&- 


cleſiaſtical, and other Courts of this Na- | 
tion, where natural equi god the beſt | 
l, in the do- 


reaſon came to. be diſpen 
ing of right and juftice;, and eſpecially for 
commerce with Nations abroad, wher 
unto that knowledge is moſt requiſite. 


Therefore to ſay that the Civil Law is 


uſeleſs, becauſe the eccleſiaſtical power | 
is thrown - out, is as much as if we ſaid, } 
we have no farther need of natural equi- 
ry or right reaſon, nor need to treat with | 
oreign Nations any longer, nor now be 


ſo wiſe as we have been, and as other 


DSS na he with of a paces 
O y, Though the wiſcſt of a people 
ve upon mature deliberation agreed up 
T. 


ona Law, andthe legiſlative power of 


Nation has enacted it, yet that does not 


preſently conclude the ſame to be ratio- 
rial: for ſince the people of other Nations 


are partakers of the ſame nature, reaſon, : 


karning and experience with them, except 


it can appear rational to others alſo that are | 


taught and guided by the ſame principles, 
it. is, not to ws coo pee 


And from this ſingle ground onely was - 


it, that the Roman Civil Law came to-be 


ſo 'naacr=g', embraced by other Nations, 
O 


and to paſs {o- generally for a moſt ratio- 
nal and juſt Laws, becauſe more rar 


The Law of Laws, Lib. bf | 
ws. And in conformity to ocher Ns 
tions did it come to pafs, that the uſe 


| 
[ 
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os A dt: 


and common principles of reaſpn, juſtice 
uity were fc fund in, than in cok 
w of man's ordain 


er) we meet with that "—_— 


Mg 20 BE that 


| -$5uriverſal and common to all aannd. 


And if there be any certainty of rea: 
ſon in matters of humane cikceuxle, (as 
we muſt admit heres 6. is, elle we ſha pas 
out one of the lights that 
has given to the world) it is to qo diſco- 
vered no where ſooner, than from thar; 


- which not onely..one whole Nation has 


agreed upon and eſtabliſhed for a Law 
amongſt bg » bur whiich other 
Nations beſides them, have allowed for 
i reaſon, and practiſed the ſame alſo 

their ſeveral bo wg Spe Bs 
hundreds of years fas ny er 3 for the moſt 
certain token of evident on, Fo if the 
general perſuaſion of Al do fo ac- 
count it, and when the j modes all 
men generally, or for the moſt part, run 
one and the ſame way. Non poteſs error 
comtingere, ubi omhes iders opinantur ; & quic- 
quid in. omnibus individuis unins Species com- 
muniter ineſt, id cauſam communem habeat 


 bportet ; que eff corum individuerum ipecies 


& natura, NO errour is to be feared in 
ch matters where all men are of the 

fame opinion and what is ingrafted in 
every individual of the ſame ſpecies, muſt 
neceſſarily proceed from one _corhmon 
cauſe, which is nothing but theit very 
E 2 nature, 


52 


The Law of Laws, Lib.t; . 
nature. -- The 'general and perpetual voice 
of men's as the ſentence of God him} 
ſelf;' for that which all men/at all timg 
learned, Nature her ſelf muſt needs have |} 


taught; and''God 'being the authour of 


Nature, her voice is but” his inſtrument: 
by her from: him we receive, whatſoevet 
in fuch ſort'we learn. = | 
When therefore we ſay, that the Law 
of a Nation'ought to be conformable to ! 
Reaſon, we mean and-intend fuch Ree"! 
{on as other Nations and men do gene | 
rally by the inſtin& of Nature, the means | 
of good literatare, and their infight-in > 
vil affairs; underſtand and agree to - be 
reaſon” in fuch matters. Now enim Hit 


— 


 naturale univerſaltque himinum judicinm- fal. | 


ſum vankinque exiſtimare : It is not fitting | 
to queſtion'that which is generally allow- |} 
ed by all men: And that Law that ap-. 
proaches and'comes neareſt to ſuch com- | 
mon and univerſal reaſon, is the trueſt 
and perfecteſt Law of all other; and 
makes the people moſt -happy and quiet |: 
that live-under it. wok, WW: 1 
Howbeit; fince this is a -bleſſing that 
every Nation does not enjoy, froward - 
and perverſe men muſt'not take an oc- 
cafion' from:hence, to deſpiſe and quat- 
rel with their own Laws, upon pretence | 
that' they-are-irrational. ; Cogyitio de bon 
& malo non pertinet ad ſinghlos i omne judici- 
um in' civitate eff illins 'qui gladinm belll'&* | 
| ' gladinm 
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ladjum Ws gerit.  Regule honi & mals, | 
| "t; & inyuſts, honeſts &: p30 ſwnt. er, 
= civiles; idebque. quod Legs ſlaror precepe- 
rit, id -pro hono, quod, vetuerzt,, 5d.pro mwalp 
Labendun ieft... TO judge, what is good, 
3nd what is. evil in'a common. ſaciety, 4 
belongs not- to. any, Wt One rule; 
but to kim or. them. ſolely, in whom the 
ſupreme power reſteth.: h: The mealures,of 
good and: evil, juſt and” unjuſt , honeſt 
_ and diſhoneſt, are ſingly: NR of of e- 
very State.) Therefore ;what, the L997 | 
giver does preſcribe BY 1 Views mk 
pals for good.z, and what he;forbi ids, 
muſt look Pp Fy evil, till he thinks fe 
ting to arder_and. declare otherwiſe : In- 
ſomuch as neithe ab Jufges nor. Magi- 
ſtrates TuDives can. diſpute .or judge 
thereof. ., 1s remporalibus legibus, QUanquam 
de his homies Juaicent., cm. eas inſtituunt 5 
tamen . cim_ fuerint inſtitute, & firmate, non 
licebit. Fe: de ipfes judicare, Jed ſecundun 
Ln oy S. - guns, as e Is cited by 
Canon: Lz In temporal Fas l Cap. 3- 
\ though they may be debated by any man Dift. 4- 
whilſt they are in making, >: when they 
are once agreed on, and fully paſſed, the 
Judge ſball judge by them, bur of them 
he ought not to judge. 
In prefling then that a Law ought to 
| be agreeable to right reaſon, the argu- 
ment is dire&ted to the Law-giver, not 
to the Subjett; and the ſcope of it is to 
E:3 {hew, 
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ſhew, rather what a Law ought to be, 
chan to quarrel with any particular Law, 


- becauſe it is not ſo fational as it ſhould 


be, and as other Laws are. But Ys 
it it profeſſed Haney aims to diſcover the 

hoſe, that when other 
bc veagact faſt the Roman Civil Law, x 
being the fum_and ſubſtance of all hu- 


mane reaſon, they are willing to forgoe | 
it quite, WD. et have had the con- } 
junction 3 {tence thereof ſo Jong m 


this Nation,” brig may with ſo-much eaſe | 


and advantage ys Ep it ſtill. To whom 1 


' I ſhall abbr 3 other caution, than wind 
the 


Ulbpian, on grave ſages of the Cj- | 
vil Law gives; ® In rebils novis conftitutn- | 
dis Fear th efſe niilitas debet, ut m_ ab 
nre quod dig 4quum viſum e mongſt 
oe alterations, faith he, os 15, be it 
Governmeiit'or whatever elle, that comes 
robe altered in a State, yet it ought to be 
Ts 4 ent advantage that ſhould in- 


ation to part with that Law that 


| has by long * 'ufe been found to be very 


equal, 


' "Ghar. Jos 
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CHAP. I'V. 


That Reofew i is not ſo ftridly required 
in the Law that orders the affairs 
of State, as in that that ſettles the 
differences that ariſe between Man 

and Man. 


F then we would mn, when reaſon 
t- to manifeſt it ſelf in a Law, 
and when it is not fo ſtrictly ; ogg 
but that ſome deviation may tie pan 
ted, we muſt obſerve a wide differ 
between the publick affairs of a State, 
and thoſe of he Subjects own in their 
private dealings and controverſies with 
-one another ; for although all the affairs 
of 2 Nation both publick and private , 
_ 00 under the proviſion and rule of 
Law, yer is it not neceſſary, that 
dey ſhould not both be regulated in one 
the ſame manner, nor by one and 
the ſame reaſon, for there is a reaſon of 
State, as well as a reaſon of Nature. 

In the Laws for publick matters, be- 
cauſe” they reſpect the welfare and pre- 
ſervation of the — ſociety merely , 
and fo are not to be tied to the ſame 
_ cnt where, a ſtrict adherence to 

tural equity and common reaſon is not 


roqed: Safety and convenience is rea- 


E 4 ſon 


- {A $,+ 
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fon enough to juſtifie them; ſo they en 
' courage Vertue , puniſh Vice, maintain 


Trade and induſtry, and uphold Religion, $ . 
Yet it is the happieſt, when there is the Þ 


leaſt aberration from common equiry and. 
known reaſon,  even_ in thoſe things 
wherein the whole Commonwealth is 


- . « 


principally concerned. © 

' Bur it is to be conſidered,” that there 
are ſuch multitudes of people, ſuch dif- 
ference of degrees; qualities: and conditi- | 
ons, and ſuch perverſity of will, humoutrs | 
and affeftions in every. Commonwealth, 


that no humane wit is able-by ſweet & | 


quitable ways, to. reduce 'them-to that 
perfect temperature-and harmony, which | 
15-requiſite- for the conſervation of civil | 
unity. This may»partly be judged by the 
government of a Family, be it-great- or 
hetle, which is many times nine. upſide 
down, and diffolved by: the: perverſe hu- 
mour of ſome one or two, not. corrigible 
by any wholeſome counſel, or moderate 
chaſtiſement of the head. of it. What 
marvel is at then, if: in whole Kingdoms: 
and Commonwealths, amongſt. ſo many 
thoyſands of different perſons, and of dif- 
terent humours; there are many ſo exor- 
birant and turbulent , that no: wit nor 
power of man can be: able fairly ta tame 
or temper them?! .. 7 | 
The Laws therefore muſt be fitted to 
all-ſuch publick accidents, providing ſharp 
| ; | reme- 
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remedies for- diſeaſes that are acute and 
deſperate: neither muſt they render the 


_. privace-right or fafery of a {aa if: their 
- detriment -or- miſchief may ſecure the 


whole. In theſe-caſes; Legum tomuenien- 


tiam:& aptitudjnem, ſemper expetimusy," non «1 
ſemper «quitatem: ; [The extremities ofa 


Nation muſt. be. provided fot by: fitting 
and convenient means, though the.exact- 


nefG'of right-and :juſtice. ſeems :to'be in- 


+ Oc Nr \hetein the. Commonwealth 
unto aShip«-in: a- ſtorm=at- Sea, 


Where: the Maſter: may-caſt: -over-board 


what private: man's goods he::will;/:to 


jc the Ship; 'and; ro':preſerve- the 


ole: So. where: an enemy; with an ho- 


le intent. is homing againſt'a-great City, 


the City may demoliſh or-ſet- on: fire the 
Suburbs , rat ED than permit the enemy 
to. harbour ther thereby to: annoy :and 
Maire the - bole City.» The like 
muſt:the eſtabliſhments-of Law be, that 
are' directed|-to.a;publick- end, they. muſt 
aim- to procure,the  common-: welfare, 
without any reſpect to prineats right, Or 
imaginary reaſdn:/' 
But in ſuch» Laws as: are purpoſely 
made to- defend; every: man's private in- 
tereſt ,  and+/1to | pacifte- contentions and 


Tunes ariſing:thereupon;; and where the 


ublick :is not \-concerned;; it not -onely 
may but -ought-to| be otherwiſe." They 
hold forth nature; equity, reaſon nd ; 
ound 


| 


WE” 


:nw, faith he, quia is reddendo cxique quod 


ſunm eſt, verſatae, ed ad. norman aquaiitatis_. 
& juſtitie congraat oportet : ſed: jus publicom, ' 


101 rotzm ad norman equitatis vel « 


tis, ut. jura. privazoram, ſed ad id quod rew 


Joon 0b; mms precipue aptatur, The 


tis made for the uſe of each | 
Subject againſt another, women wg. 
his own, ' 


[16s ge | 
it muſt (--anaery it out by the preciſe rule } 


fice of it is, to give to 
of equality and juſtice. But the Law 


that s made neonate alata} yas 


of the whole State," is not tied to an 
{uch rule of equity, "0 rag Ty nga 


van and exigencies of State require. 
RP adaſtce that hap- ©} 


pen between party and wherein | 
Sr party , 


is no mixture of State-intereſt ar all, 
and which come to be determined by a 
Law, we require that the rules b which 
ſuch Gs are appointed to .be;. 
have not in circumſtance (fox | 


arbitrary, and according to 


be: 
Sh Do 0-9 aodpetbmacyA 


reaſon and common equity for 
x moſt part Dy 'C) be ac 


to 


* >. __ANSIT 


murmure or diſpute the lame.” 
Ant in te lame wy cr Weſenbeck, | in ; 
= Tt. de Fuſs Paratitles upon the Digeſts, * Fl 
ced theſe two ſorts of Laws: fus priva-. 
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- to the hes 1 of Nature, or obvious to 


, or at leaſt ; ge? 


Oy EET mol! judicious 
men, 


= Po. EEE E 


be price of 


cal rio reate 
beſt di ol ark 2s, 
of pe authorized, eſpecially 
any ample meaſute, is to be 


$35 nal 
and found onely in the Civil Zaw | alle os 


aptum quandogue ua rt, Gy multi wn 19 ratie ill um phen- 
ma ; Lives an autem late 2 ſapiemiſſimis viric, & judicio 
onmis_ ſeculi approbate., cert? eam rationem tenent. \Gentil. 
& x bh LEO 
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7 bat ou vingfones of i 4 DRE. | 
" Hit manner to agree. with Reaſon.” : S 


A NDhe D bee Lam ngmmingl, tha 
WERE Laws,and io 

| ate be longing, (O.EVELY 
and uſages prvricten, Wy 


<vi6Ss £44, © BR BITC ye ,DEEN FSENETELY- QUOWED, 
TOO OETTES and Dey aye been ge 'hath been Coſt | 
manu wo ſtant and uninterrupted or a_ long tire 
*13:2 I IOF . toget ; i bonvs ore fays Mileftinu, i : 
 *B4o.] Die- 2” Omne Rn 

" Js. ant conſenſus way ect, aut . nereſ[itac 
CS conſtituit, aut firmavit conſuetuds : All Law 
proceeds either from conſent, neceſſity 
or cuſtome. Neither is it rare but com- 
mon to' find in every Nation ſuch uſages 

as do intermix SH with the as 
of of jatar and and the ng hrs of the —_— 
yet th EL ave by long continuance ſo 
worn. out their original, that no rational 


account can be given of them, nor no 
ground in reaſon rendred by thoſe that 
uſe them; and yet they will not ſtick 
to ſacrifice their moſt pretious w_—_ 
ments to” preſerve them, nor will' admi 
them, upon any pretence! of greater by on 
tages whatſoever, 


T he 
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The reaſon hereof lies m-the' affection 

vu J which the > bro apt to bear towards 

7 $ that of which themſelves ate the anthours, 

| cuſtotnes beidg firſt” brought in 'and- con- 

# | ſented to by them : bur Jaws are impo-. 

8 {don them by their Princes,” whether 

they will or no. Conſurtwiiner, Tays Þ A-* Rer. Fudics 

f nens Robertns,” ſubditis neque graves. ſunt ne- be 2+ Co Is 

oY gi adoſe, ſed keges ifte mimicipibus videri Wu 
lent ſupra ceteras omnes acteptifſime , cam 

' 3 trolerabilms* fit "conſuetudinis vinculd, qudm 

'sS lyumneceſſitate aſtringi. | Qudm dulce, quim 

| gratum eff woluntarie ſubjici  neceſſitati , '& 

ilo 'juris vinculo aſtringi, cums cm authores 

ſimns, 'puderet iniquitatem ant” ſeveritatem 

atthſare? At regia edifta non ratio ſed ſola 

dommantis volantas, juſta fit an injuſta, ſancit | 

& moderatur : Cuſtomes are neither bur- "3 

thenſome nor , unpleaſingto the people, © 

but above all other kinds of Law ſeem "2 

moſt acceptable, fince it is more tolerable : 

td be tied to cuſtome, than to an impo- 

ſed Law. How ſweet and pleaſing is it 

to be ſubject to a neceſſity of ones own 

making; and to be bound by ſuch a Law, 

which when we have made our ſelves, 

we cannot for ſhame complain, that it- 

is either unjuſt or rigorous? Burt the edicts 

of Princes flow not from reaſon, but from - 

mere will, without reſpect either'to right 


or wrong. 
Beſides, though the reaſon of ſome cu- 
ſtomes benot now diſcerned, yet it _— 
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jure ger agitur apd populns, C15 19006- 
tare, Ci abrogare, cui ferre quas velit leges, 
—_— area _—_ rogationes lictar, nunquan 
They will never prejoghay 


6 ipſe dimi 
hes own "i 
agg 


nag Foy 


by ay lo = 


waaggs7 == = 1 it is no. mote 
than it is to 


reaſonable when it is firſt or 


dre 


co. Nue fit you boue conſuctudo peſſinua eft : Nemo conſi- 
tonge conſuet. em rations & veritati. preponat 5 quia. 
conſuetudinem ratio & vweritas ſemper exclu-/ 


Lib. 2.6 dit, favs St. Auguſtine ©, Let 
ps bas Sy 


{gr op 
the Canon- 


= Dif. 8. in 2 Law and a cuſtome al 
4o 


no man pre- 


or realon, 


becauſe truth and reaſon does. drive Now: 
Fay that both 


trary cuſtome quite adh: 


ly So that they ſhould both be ra- 


fo, it is equal 
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CHAP. VI. 
Where Law or Cuſtome is wah; 
to judge by Precedent or Example, 
'l has no defence in Reaſon. 


ND ſince right reaſon is ſo eſfen- 

, tial to that which comes to arbi- 
trate and judge of our lives, ahh ep 
ww _ muſt cone 

ow of their opinion and prftc, 
who when raey have neither Law nor 
cuſtome of th es _ So to guide . 
their oe al. mg eiv caſe that comes 
do not be to the Civil 
Joe 6 che gl ta cc hn 
t do. utually luppiy PIe- 
cedents, thinking that any caſe which the 
Law has not provided in, ” 
by. a judgment had in che like caſe | 
fore; which certainly cannot be defen- 


ded by any right reaſon, or good judg- 


ment. 3 For, Po. t, -4 


at, ſic audivi; en deciſiones; magis rifum a am exs 
citat, Mzfſtert. Diſſertat. de Artific. Lijut. para, 9 9. nf 


The conformity of one Rutence 

= , to rational and wiſe men ar- 
gues nothing -2s to right or equity, but 
concludes a concurrency in opinion only, 
both which may be erroneons and mi- 
ſtaken, Se- 
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Secondly, As in judged caſes, taken 
- merely as ſuch, there is want of reaſon tg. 


alſo to gblige; for: what force' or power. 

can , the: judgments or ſentences of. any: 

predecelſours haye to bind or limit thoſe” 

that ſhall ſacceed them in the ſame judi-* 

catory ? Par 1n parem non habet imperinum, 

nec aliquis in ſeipſum 3 Judges of equal | 

. power cannot exerciſe any: rule over "one. 

another; -nor indeed can any - one tis 

b Z. 13. p4- up ones own ſelf; '** And therefore as it 

tage. _ — happens often, that' de eadem. re ſepe alint. 

= G1 and Go. Hind detreverit ant judicaverit 5 upon the | 
* / ." 3hofr. ibid. {ame fact one Judge judges one way, and 

-B another another: 'Soit/is to be ſeen'roo;. 

A that i; -alids alind' iiſdem de rebius & ſenti. | 
br nt '& judirant; the very ſame men'do de 

E termine the ſame 'fa&t ar divers times di 

© Rer. Fudic. Verfly;;; ſays. Erodixis ©. For indeed” the |. 
#b. 1. Tit. 1. 9 dgments/of 'men may wax perfecter by | 

6:18. O- 26. age; :ſtudy and experience, than 'they 

were-when they gave their firſt judgment: ||. 

And thoſe that do ſucceed, may. be'by Þ 

4 many degrees more eminent in wiſedom, | 

W -- reaſon, knowledge and experience, than 

= choſe. that fate in the ſame Tribunals be- | 

"fy fore them ; for there is in this world an 

-undoubted wheeling in'all things ; know- - 

ledge: wit/and underſtanding does / not 

ſhine-and-proſper ſo'in ſome times, as'it 

other ſucceeding times they do; and time 

to poſterity may diſcover that to"be'an 

; | errout, 


perſuade, ſo there 'is want of authority | 


8 judgments, even of the 
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rout, which our anceſtours thought a 


truth. | - 
- : Thirdly, There muſt needs be little 


value and weight laid upon foregoing 

| higheſt and mot 
exemplary tribunals of men; rior can they 
be eſteemed {uich fit patterns for our imi- 
tation, when it is conſidered what un- 
certainties they lie under; what failings 
they are ſubject to, and what artifices ; 


 {abtilties, inventions, practices and other 
- undue means are too too frequently uſed 


tocorrupt and poyſon them. For, 

-- Sometimes pars major vincit meliorem j 
the greater part weighs down the better. 
Where many Judges ate to ptonounce 
judgment, and ſome one or two of them 


be eminently qualified above all the reſt; 


that which the greater number concurs ir 
onely, muſt prevail and take effe&; but 


if the wiſeſt be diſſenters, mwmero potizs . 


quam ſcientia judicatar; there is more of 


' number than of weight or knowledge in 


fuch a ſentence. . | of 

. . Sometimes he, ih whioſe favorir ſen- 
tence is give, carries it but by one-vote 
more than he againſt whom it paſſeth. 

- Sometimes ſorfie one of the Judges be: 
ing more. renowned, or haply more elo- 
quent than his fellows, does either through 


his greatneſs, ſpeech; dexterity or 'wit, 


draw all the reſt into ertour by his too 
powerfull —— | Al 
Ut 
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But the danger of paſſing, wrong 4 

erroneous judgment is greater, where-the | 
office and power of: judging reſts in one 
fingle perſon- onely, ſince 1t- is eaſter to 
draw away and overcome one than many, 

And although 1t is his office to ſet befor 
- his eyes law, religion, equity and truth 
and remove far from him arbitrary and 
licentions will, love, batred, envy, fear 
indulgence, covetouſneſs, and all inords F 
nate affeftions whatſoever ; yet here too, 
ſays Puintilian, Pecunia quoque perſuadet, & 
gratia, & antoritas aicentts, &* dignitas & 
poſtremo aSpettus etiam ipſe ſine voce, que vel. 
recordatio meritorum cujuſque, vel facies alis 
qua miſerabilis, vel forme pulchritudo. ſen 
tentiam aittat 5 Money does prevail, and | 
favour, and. the graciouſnels of the ſup 
pliant, and greatneſs does draw away, | 
. and ſometimes even the very preſence 

without any ſpeaking, either through the | 
temembrance of ſome eminent deſerving, | 
or through the countenance being either | 
mournfull or ſad, to pity or to admitats | 
on beaurifull, is a means to melt a Judge, 
and to corrupt and infect the ſentence. 

_ It is too common alſo, that the wrong 
cauſe is followed with exacteſt diligence, 
ſtrengthened with the patronage of the 
moſt and the beſt advocates, and-ſome of } 
them . haply too. nearly- related: to the - 
Judge himſelf, and afſiſted-with all other | 
advantages, that can make victory bye 
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Cap. VI. The Civil Lav. 
full, when right is deſticiite of all afſ- 
ſtances, and but weakly and faintly de- 


fended: the one. fide too bold and pref- 


ſing, rhe other too too modeſt and baſh- 
full ſhewing a- kind of guilt in bluſhes: 
Ic is not fo rare neither as were to be wiſh- 
ed, that the __ or other ſupreme power 
does intermeddle in the very acts of ju- 
ſtice, either dire&tly, or by ſome remoter 
influence; eſpecially when a Nation is em- 
broiled inttroubles, and divided into divers 
parties; for in ſuch caſe juſtice is made 
{ubſervient and miniſterial to the ſtrongeſt 
and moſt prevailing faction. 

_ Thefe are the difficulties and tempta- 
tions which all Courts of juſtice have to 
contend withall, under which they may 
more eaſily fall, than withſtand and van- 
quiſh them. The judgments therefore 
and ſentences which they deliver, _ 
we muſt acquieſce in and fit down by 
them, as to feb caſes which the ſame are 
purpoſely given for to decide, and as to 
ſuch perſons that are mentioned or con- 
cerned therein (for elſe there would be no 
end of controverſies, nor no man's right 
would. be ever certain ; and therefore the 
Civil Law fays, that Pretor quoque jus red- 


dere dicitur, etiam cim inique decernit, 4 and £14. + 
Res judicata pro veritate accipitur, ©a Judge jut © .. 
is faid to miniſter right, even when he ©: ©, + 
decrees unjuſt things; and-a ſentence is ta- * ''= © 


ken; and Rands for truth;) yet there is 
| F 4 fiothing 


f Inflit. l. 5. 
Co 2. 


£ Lib. n. in 
Prefat. 


ther ; for indeed the diffimilitnde and 


' the matters we deal in, and the actions 
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nothite either of equity or reaſon to make 
them ſo authoritative and powerfull , ag 
that they ſhould be drawn into example | 
for the future, and be made patterns to - | 
determine other, though never ſo like | 
caſes, by ; ſince the ways and means of 
obtaining them may not/ be fair, and 
on integrity and ſoundneſs be queſtio- 
NAaDICE. ; | 
 Fourthly, Whereas ſ{imilitude and like- | 
neſs of caſes is the eqs reaſon to per- # 
{ſnade the walking by the light of ſuch! 
judgments as have been before pronoun } 
ced upon facts that are ſuppoſed to have } 
had the ſame circumſtances ; 2uintilian f | 
fays very truly, Yix ulla eft cauſa per omnia || 
alteri ſmmils, there is ſcarce any cauſe that | 
{uits'or agrees with another in all circum- . | 
ſtances : and again: 5 he ſays, Tot: ſeculis 
nulla reperta eſt; cauſa, que eſt tota alters ſi: | 
wilis, In ſo many ages, and in fuch a mul- } 
titude of caſes that have occurr'd, there 
has not been found. one wholly like ano- 


deformity that is amongſt our ſelves and 
the whole off-ſpring of man, not in out- 
ward form, viſage, lineaments, or ſtature 
onely, but even in our natures, tempets; 
inclinations and hamours alſo, makes all | 


that flow from ns, diſagreeing too, Al- 
ſo in the other productions of nature, 
and the accidents that are commonly 

aſcribed 
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aſcribed to chance and fortune, there is 
ſuch a ſtrange and wonderfull variety, that 
nothing is acted , produced or happens 


like another, but chat there is ſome cir- 


cumſtance or other that does diverlifie it 
and make it differ. | 
; When therefore caſes are either whol- 
hr 677 and differing, though in never ;, 
0 ſmall a circumſtance, their determina- Bag. 
tions cannot be the ſame *; for diverſity pernicioſa eft, 
of. fa& muſt 'needs beget a diverſity of exemplrs non 
Law too; and a very ſmall circumſtance {2% Juat- 
will change and alter the ſtate of any bu- on Lublling 
ſineſs, and require clean another judg- perfonarum, 
ment than can be had from caſes that do ve! focorum, 
not exactly parallel them in all things. = /*mporum 
And this has made all Lawyers to a- 7, 
gree, that, argumentum duitum 4 ſimils eff tur. Bodin. 
multim fragile & infirmum;, nec procedit , 4 rep. b. 6. 
quando datur diſſmmilitudo etiam parva*;, An bo 7 
argument drawn from a like caſe is very Topi. oe &; 
weak -and impotent , and falls to the mzli. riu. 12. 
ground when the leaſt difſtmilitude is 
found. 

Fifthly, Since before former precedents 
can be made fitting rules to decide and 
judge other caſes by, it is abſolutely nece(- 
lary that the caſes ſhould agree punRually 
inall ſuch circumſtances as were the prime 


efficient cauſe of ſuch final and definitive 


Judgment : how ſhall this concordance be 


made evident and certain? for ir mult ej- 
ther depend upon the memory and truth 
F 3 of 


' The Lawof Laws, Lib. Bf 


of a reporter and the Judge together, or 
elſe upon the ſafe keeping of all that was. 
alledged and proved in. the cafe in ſome 
Regiſtry or Office, and the exact ſearch 
and peruſal of all upon occaſion ; neither 
of which is authentical and {ure enough, | 
whereby to judge and condemn another }. 
man: for either the report may be very 
eaſfily miſtaken, or ſome leading circum- 
ſtance may {lip out of the Judges remem- 
brance, or ſome of the Records be loſt # 
or miſlay'd, ſo that a part of the caſe | 
whereupon the Judgment paſſed, may be 
wanting, and not rightly known. 


Upon theſe and ſuch like conſiderations Þ} 
3s it, that the Civil Law, does fo frequent- 


ly expreſs it {elf in diſallowance of judg; 
ing by precedent or example, and directs 
Judges to reflect onely upon thar which 
ned: and the Law will bear, and not up- 
on any thing that Has -been done by 0- 


"thers. Licet 4s qui provincie preeſt, omnium 


Rome magiſtratuum vice & officio fungi at- 
beat , non tamen Speflandum eff quid Reme 


faftum eft, quam quid fieri debeat, ſays Pro- 


* 7. 12. Dig. clus *, Though the provincial and in- 


Py 
2; 


{+ 


--3. Preſid. feriour Magiſtrate does exerciſe the ſame 


power and office that the Magiſtrates do 


in Rome, yet he muſt not look fo much 


at what they doe in. Xowe, though the 
chief and head' City, as what indeed and 


- * In right they oughe to doe. | 


fuſti- * 


* 
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Zuſtinian alſo did by an expreſs conſti- 


 ratiba made in his time; command all 


the Judges to petſue ſtrictly -trath,” juſtice 
and the Laws; and not in judging to 
take their example from the moſt ſolemn 
ſentences of the higheſt and moſt eminent 
Judges in-the whole Empire; no' nor to 
follow ſuch reſolations as himſelf ſhould 
make to emergent doubts. propounded 
unto him, if he had otherwiſe decided 
them than they ought to be: Non: enim, 
faith he, /* quid non bene . derimatar, hoc & 
in aliorum judicum vitium extenai oportet , 
' cm non exenplis, ſed legibus judicandum ſit. 


! For if a caſe has been once determined ' Z. r3. Co. 
amiſs, this ſhould not ſpread to the: cor- 


rupting of other Judges, fince we ought 
to ge by the Laws and'not by exam- 


ple, 

And therefore Gordian the Emperour 
makes it a ſtrange and an unwonted thing 
in Rome, that judgments had between o- 


ther parties, ſhould either . profir or pre-- 


judice thoſe who were neither preſent 


.then'in Court, nor ever called. Res inter 
alios judicate, faith he, neque emolumentum 


afferre his qui judicio non interfuerunt, neque 


Xe 
prejudicium.ſolent irrogare >, Which holds = 7. ». co. 
not onely in civil matters, but as to pre- Quibw res ju- 
judice reaches to criminal alſo: Juris ma- 4c no. noc. 


nifeſtiſſimi , ſay Diocleſian and Maximinian 


Emperours 7 "& in accuſationibus 5 his qus " [. 3. C0, 
congreſſi in Judicio non ſunt, officere y0nu po ſſe; Eogs 
F 4 ſquid 


de ſent. (F in- 
ter L.omn. jud.. 


, 
_— 
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ſquid forte prejudicii viaeatur oblat um. There 
is: nothing ' more manifeſt /in Law, ks 
that in criminal proſecutions, a condeny 
nation had can do no-manner of hurt; & 
hindrance to him that was not accuſed. - 

[ therefore ſay, as to prejudice, becauſe | 
when life or honour is in jeopardy by 
criminous impeachment, the Law: is 

_ carefull ro preſerve the ſame, that the ac- 
uy of ' one offender is an acquittal of | 
the other alſo, the Law being more prone | 
to abſolve, than to condemn, and ſo Uk F 
ian anſwered inthe caſe of adultery; 

0 L. 17. Pa- ® Expeftabit mulier, ſays he, ſententiam a: 

15! . tg. ad 1d iltero latams $i abſolutus fagrit , mulic} © 

L [. de As . __ . 

gutter, * Ber \ cum vincet', nec ultra accuſari poteſt ; 

NO Let the Woman wait'the doom of the | 

Man, if. he be quitted, ſhe is thereby | 
free and can never be accuſed ; but if he | 
be caſt, that does not caſt her, but ſhe | 
ſhall defend- her: ſelf - notwithſtanding * 
And the: reaſon that is aſſigned is obſer- | 
vable. Quid enim fs adulter inimicitiis op- | 
preſſus eft-, wel falſis argumentis teſtibuſque | 
Jubornatis apud prafidem gravatus, qui ant 
moluit aut non- potyit provocare ? Aulier te; 

r0 judicem religioſum ſortita, pudicitiam ſuam 

defender. *, Poſhbly he might be oppre{- 

fed with malice, or cohdemned by falſe 

witnefles, -or the judge might be carried 
away ' with ſmooth words, or mere out- 

ward ſhews: The Woman-coming under 
a better and more upright Judge, may 
Cel ee OW | vindicate 


/* 
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rl yindicate her chaſtity, and clear her in- 
| nocence better. Neither will any like- 
»# neſs of one caſe to another, involve an 
q 
ſe 
a 
0 
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abſent perſon in ſuch accidents as have 

fallen upon other men; for nec in: fomils 

negotio res inter alios athas abſenti prejudicare, | 
(pe conſtitutum eſt, ſays the Law ?: It has » L. 4- Co. 
been frequently over-ruled, chat though 2u7bm'rex 
the caſes are never ſo much the ſame, yet June. 

{| a third perſon that never was a party, 

e # ſhall ſaſtain no detriment 'by what hath 

p 

; 
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en done between thoſe that were. For 
befides divers Laws that are fet under 0- 
ther Titles, there is a whole title to: the 
| {ame effect 1. | 4 C0. Res in- 
Neither does the Law look upon it-as ter alios juds- 
\® any incongruous or ſtrange thing, that the <t- alizs non 
ſame buſineſs ſhould be judged diverfly, P77 
for it does inſtance where it does frequent- 
ly come to paſs. Circa inofficieſs  querelam, 
lays Paulus, evenire plerumque afſolet, ut in 
una atque eadem cauſa arverſe ſententie pro- 
feramur. And the ſame ſays Papinian*® ; = I; 24, dig: 
Filins qui de inofficioſs. attione adverſigs duos de inoffic. Te- 
beredes expertus, diverſas ſententias juditum flam. 
tulit, & unum vicit, ab akero -ſuptratus-eſt 5 
in-an action that .is brought againſt the 
Will made by a Father to the difinheri- 
ting of his own children , it is uſual to 
have contrary ſentences pronounced, - the 
S0n to vanquiſh 'one Executar, and to 
be overthrown by another, - - - 


. 
« Þ 


& » # 


Rad 


74. The Law of Laws, Lib.l}, 
And therefore the practicants allow. 
not any-fuch plea in the Court, as to ſay; | * 
_. that the caſe hath been judg'd, except. 
there be a concurrence of all theſe three 
things togecher; to wit, that the cauk | 
and: proceſs be the ſame, the right of 
...> 2... ation the ſame, and the perſons the ſame 
" Gail-0bſ. toof; 1o that though the cauſa agend;, 
1b. 1.06.70 the ground of ſuit were the ſame in al 
OT” things; yet if the ſame perſons never had 
any {ach ſuit depending, but that there is 
2 new- perſon in jadgment which neve 
appeared before ,. the proceeding -muſt | 

now'be._ made wholly upon a new ſtock, 
without conſidering how and in what 
manner the right has been judg'd before i 
between other perfons.. Neither is it 
material, whether the ] mn, that is to 
give the preſent judgment, be the ſame | 
that judgd the like caſe before, or whether | 
they be divers; for the Law. is ſtill the | 
ſame-in both, Afercchizs reſolves the one | 
* Conſil; 39. Caſe, ©® Diverſe ſententie, faith he, 4 diverſis | 
: ©  jadicibus, "inter diverſas perſonas, drverſis tem- | 
poribus, ex una eademque fats Fpecie ferri | 

poſſunt - Upon one and the fame ta; 
contraty ſentences may be given by {eve 
ral Judges, between other perſons, at (c- 
v Conſil. 180. Veral times; and again, * Non aquiſſimi ju- 
num 5t» ditis oft facere quod ab aliis fuit fattum, ſed 
- quod fieri ab illis debuit, ſequi. It is not the 
part of a juſt Judge to judge as others 
have done, but as they and all cage to 
MT oe. 
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# repugnant to them, when-t 
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doe,  As'to the other, ring dag not- 
withſtanding the great pains he has taken 
to gather together as many judgments and 
decifions of the great council of Xachiyn. 
in the Empire, as' to take up fix vo- 
lumes; yet he does not ſtick to ſay *, that * Yo. 1. de- 
Senatas non ligatur ſuis anterioribus ſextentizs, cif. 2+ 
quin'waleat poſtea contrarinm judicare. The 

Senate was not tied: to former judgments, 

but that they might judge the quite con- 

trary afterwards for he accounts it praiſe- 

worthy, to relinquiſh an errour, and: to 

embrace 4 truth at any time: nor to' be 


poſſible, bur that thechange of times ſhould 


Fs: 


| introduce change of "opinions and judg- - 


ments alſo, and ſhews that Afi: in his 
time! faw. that judg'd one way, which 
Grammaticus afterwards reports tO have 
been judg'd the contrary Y. Thus then, » 4c propre- 


# {ince we require that reaſon” and 'natura} re curia 


equity ſhould be ſtrong and vigorous borh 74r#/iane. 
in Law and cuſtome, or.at leaſt no means RE 
hey come tO verba ſubje- 
judge ns; and that we fee all mantier of &#t 3 Neu ju- 
reaſon to ſtand againſt judging by prece- dicata wrong 
dents or foregoing judgments; elites the _—_— 
univerſal Law and pra&tice of Nations, we Bodin. de 


| onclude that the way of judging by pre- 72- /. 6. c. 6. 


cedents, is as erronious a guide to walk 
by, and as little fatisfactory to the people; 
as a Law or cuſtome that is void of all e- 
quity and reaſon,” and therefore by no 
means to be entertained or admitted. 
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- And yet we muſt allow what Calif 
: L. 38. Dig. tus reports from the Emperour * Seve; 


That 'rerum perpetud femiltter Judicatargy 
autoritas vim legis dbtinet : Cafes co 


et 'a-rule to ſuch as ſhall 


m7 for as Cnjacias likens it to a 
ſtome, ® Conſueruds, faith he, on valet ni. 


ſt ex; tempore hmgo,, nſnque frequenti. tu 
rerum judicatarum argumentum non valet, nj | 
ex tompore longo ſfve diuturno frequentiqu, [| 
 judicioque ſimil; : As cuſtome is of no 
force, except it endures a long time, and | 
is SONY t in ure: So to argue from 
foregoing judgments, is no weighty argi- 


ment, except they they hav e been many, and 


conſtantly the fame for a long time toge. 


ther. In like manner, it is -moſt true, 


. that Optima legum &- con[netuainis tnterey 


| eft res 'perpet#u0 ſomiliter Juaicat a, Th e jude- : 
ing of the {ame thing always in one and 


the ſame manner, is the beſt help to un- 


derſtand both:Law-and cuſtome by : But 
then it muſt be, faith Cxjacins, Non quot | 


libet judicium ſed wod numero & tempare 
valet; as if he ha had faid, it muſt not be 
once, twice or thrice judged {o, but the 


[> gnv muſt be many, as well as a- 


ez and it muſt: hold on ſo for a long 
time together , before it can have. the 
force and effect of 4 Law, and after it has 
ſo long- prevailed, it may be eſteemed 
not {o much Law, as reaſon; for cer- 


Tr tainly 
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cainly it could not have ſo long endured; 


if the reaſon of it: had not been evidence 


to thoſe; whoſe judgments were ſo con- 
ormable : as never to diſagree therein. 


CHAP. vIl 


| That they are great arpantagys which 


a Nation has by ruling by ſuch a 
Law as rational. 


nd 
_ 3 Pogrs. : an judging by 


| cannot but be effecual unto that Nation $ 


great good that obſerves the ſame; for 


we ſee the whole of gry: and each part 
tleyor. 6 A compacted, that as long as 


ormeth onely that work 


| wr is Ging perk unto it, it thereby pre- 


ſerveth both other things, and'alſo it ſelf. 
Contrariwile let any principal thing, as the 
Sun, the Moon, any one of the Heavens 
or Elements, but once :ceaſe, or -fail, or 
{werve, and who doth not eaſily conceive 
that the - ſequel thereof would be ruine 
both to it ſelf, and whatſoever dependeth - 


on it? 


As dane the obedience of other 
creatures unto: the Law: of Nature is the 


wy of the whole World: ſo nothing is . 


more 
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more effeua! to the upholding of any 
communion amongſt men, - than to com: 
mand the peoples: obedience to nothing 
morethan what nature and reaſon pram 
them to, and to determine their rights by 

_ rules, which themſelves cannot gainſay; 
for when, the judgments of a people are 
ſatisfied inthe reaſon and juſtice of that 
which is commanded , either by theit 
own underſtandings,. or as they are taught 
by more knowing men ; they ſit down 
- n a'quiet and contented ſubmiffion, and 
looking upon their Governours with the 
greateſt reverence and honour, they obey 
without: complaining ; and thereby the 
publick peace is alſo:ſecured. 7 
-* Bur when the Laws of a Nation,” that 
ſhould be moſt clear and rational, are - 
Wrapt' in a firange language, delivered 

- mn yerms-:moſt intricate, and the marter 

- thereof not intelligible by any degree of 
true reaſon and learning ; the people are 
pteſently pbſleſt- with a jealoufie', that 
 their-deareſt rights and: moſt pretious in- 


 *Zegum as Tereſts. may miſcarry under them, and 


Magiftratu- theit: ſureſt poſſeſſions ſnatchr from them; 
um contemp- ynger-pretence of a: Law which they-can- 
ron 95z Dot dicern./any juſtice: or reaſon (im; till 
= at laft-chey fallinto open: rage and diſtem- 
adverſus prin- per, thereby diſturbing the publick peace; 
apes ipſos con- 2nd! oft-times ſhaking the very. Govern- 


| Nfellimes. mend it {elf in their fury *: for there is no 


Bodin. de rep, Bondage. like to\ the/flavery:of thei judg: 


ment; _ 


We, Mp” 
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and the captivity of the will ; nei- 
-is there any. greater occaſion or 


B of fear, than when a:man is con- 


irained to tread ſuch ſteps, where his 
erſtanding cannot guide him. But e- 
cially for ones fortune or perſonal ſafe- 


be expoſed 'to danger in ſuch -un- 


wn and undiſcernible ways, it muſt 


needs draw on a greater diſtemper in the 


mind, becauſe 0 the great cog 


wr” we are-much RS] by ou our rea 
ſon- in a conformity and obedience to 

, even. when we do not exact! 
know the Law itſelf; and we. do-nor ſo 
ſoon. {lip into danger or miſchief under it, 
when we bave an inward guide to direct 


-ls5-in the-way. we are. to walk: in :- but 


when we are-to. walk in a- path we know 
ndt-.in. any kind ,” and to obſerve rules 
which we cannot: underſtand, /it is- then 
tharwe wander out. of one labyrinth into 
another, till-miſchief and the penalty of 
te Law furpriſeth'us unawaxes. | || 
Beſides, Laws that carry in them ho 
neſt, rational nd clear mnoagey r are = 


Þ many leflons-for the papers 
_ lives and; actions by, w 0 A 
and manners will. be: much art 7s by 


the diſcipline of the LE they live;under 
_ tor lice 1 it is the onely g ard: ng ecuriry 
' have-for their fortunes, 


they 
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they will be ſtudious in it, inquiſitive af. 
ter it, and attentive to itz :and ſo whilſt 
they ſtudy and learn the. Law, to keep 
themſelves and their eſtates in ſafety, at 

| the ſame time they alſo leatn all the du- 

ties of a moral life, and ſuck in che trueſt 

principles of practical integrity, and civil 
converſation. And this amongſt many 

others, hath been one very powerfull in- 

ducement to Chriſtian Nations, to receive 

and cheriſh the uſe of the Ci! Law fo 

much as they do, becauſe no humane 

Law or Learning does ſo well teach men 

to be juſt, vertuous and innocent in all 

the actions of this life; as that Law doth. 

Tuſtitiam colimus , &* boni & aqui notitiam 

profitemur s, equum ae iniquo ſeparantes, li- 

citum ab illicito diſcernentes, bonos non ſolum 

metu' penarum verim eitiam premiorum quo- 

que -exhortatione efficere cupientes; weram , 

ifs fallor, philoſophiam non ſimulatam affec- 

b 7. r. Dig. Ctantes, {ays Ulpian p: in the name of all 
de juſt. & jur. the Lawyers. We adore juſtice, and the 
knowledge of right and equity is our pro- 

feſlion ; dividing equity from what is un- 

equal; diſcerning lawfall things from un- 

lawfull; aiming to make men vertuous; 

as well by rewarding them where they doe 

well; as puniſhing them when they doe 

ill teaching ſuch wiſedom, if I miſtake 

not, faith he, as is not for ſhew and often- 

tation, but is true, ſolid and ſubſtantial: 

For Cxjacix« Explaining the laſt ge wr 

that 
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that Law, makes. it the proper office of a 
Lawyer, to teach men to. bridle their 
luſs and appetites, to ſtudy the common 
g00d, to. defend their own,. to keep their 
delires; hands and eyes from - the. goods 
_ of othersz which are bur the leſſons of a 
me Philoſopher: . . SEES 
. Likewiſe the ſum and ſubſtance of all. 
that a man owes morally either to himſelf 
or others; is compriſed in the three gene- 
ral precepts of the Civil Law: Honeſte vi- 


vere; alterum..non ledere, ſunm cuique tris 


3x 


bxere©;, To live ſoberly, not to hurt .a- * L to. Dig. 
nother, .to give every one his own. The 4: 7uſt. & 
firſt duty concerns our own ſelves, and 7 F9r96-t: 


s the. fruit of modeſty, forbidding is to 
doe, any. thing whereby we may ſeem 
lewd or vitious; rior to ſhew any kind of 
diffoluteneſs either in our ſpeech, habir 
or manners; arid to refrain from any a&, 


quod wel nos commaculet ſolos, lays 1 Cuja- * D-1. 10; 


cx, that is, which imay ſtain our perſons, 
though none be privy. to it but our ſelves: 
The other two. are. the proper effects of 
temperance and juſtice, and owing to 0- 
| the; whom weare to live, converſe and 
| deal with; teaching us to abſtain from 
theft, violence, rapirie and injury ; to 
render back to all men what we. hive of 
theirs; or do owe them ; reward to ver- 
tnous ations, - and to evil puniſhment 5 
and to make full ſatisfation for damage 
of detriment done to others through our 

means: 


v2 


* I. 2. Dig. 
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means. Again, though Laws very rarely 
continue, when the ſtate of Government 
comes to be quite changed ; as it fell our | 
in the Rowan ſtate at firſt, long before the 
time of the Civil Law: where © Pomponim | 
writes, that Exaitis Regibus, omnes leges 
Regia exolevernnt , iterumque capit Populi 
Romanus incerto mags jure & conſuetudine a- 
liqua uti, quam perlata lege, idque prope vi- 
ginti amis paſſus eſt: Kings being driven 
out of the Empire, their Laws preſently 
ceaſed, and the people of Rome did again | 
begin to be governed, partly by arbitra- | 
ty diſcretion, and partly by cuſtome, ra- | 
ther than by any written Law, and 6 | 
continued for twenty years together: And | 
ſo it comes to paſs, that new Laws are 
always prepared to ſuit with a new Go- 
vernment. Yet upon no-change whatſo- | 


_ ever, are mere rational Lays repealed; 


or grow out of uſe. 
The reaſon hereof is becauſe men can | 
never loſe their nature, forgo their under- ' 


ſtanding, or quit their reaſon. Neither 


can a ſuppoſition be admitted, that ſuch | 
Laws as theſe can be unſuitable to any 
Government; for what kind of Govern- | 
ment hath been hitherto deviſed by .man, 
or eſtabliſhed in any Nation , with the | 
which, natural equity, or the dictates of 
right reaſon has not ſuited? Nay, it ſhould | 
be rather concluded, there may be a tyran- | 
ny, but there can be no government with- | 
out them. Here: 
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| Heraipon it has been, that no charige 
that ever happened in the Romar ſtate, 
no nor the overthrow of the State it ſelf, 
| could take away the force or uſe of the 
 - Roman Civil Law, but that other Nations 
have aſſumed it into their territories, and 
have made it ſerviceable to their occaſt- 
ons and ways of governing, how various 
and differirig ſoever thoſe occaſions and 
kinds of government have been. - 

. Farthermore, though Laws with all 0- 
ther worldly things beſides, have their 
times to wax. old, and as it were decre- 
pit in, according to that of Cl/anaiar. 


Firmatur ſenium juris, priſcamg; reſumunt 
Caniciem leges, emendanturque vetuſl e, 
Acceanntque nove 


tho 
. 


| Yet thoſe Laws that are inſvired by 
nature, reaſon and pure equity, can never 
| 18 any time, in all places at once. loſe 
| their eſteem or uſe. Theſe are the Laws 
that carry a clauſe of perpetuity with 
them, they were firſt born with man, 
and can never die before him. It might 
yell be reckoned amongſt the wonders of 
| theworld, that the Civil Law made fo ma- 
| ny hundred years agone , and which has 
| ſeen the ſpoil and overthrow of Rowe it 
; lf, and many other States and Empires 
| belides; ſhould ſtill flouriſh- in the Ewre- 
p<an Nations, as if it were but new ſprung 
| 2 up 3 
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up; but that ſurely the eminent wiſedom 
and known reaſon that is in it, hath given 
= Law a life as laſting as the world it 
ſelf. ..- | 
It hath been obſerved of all arts and {ci- 
ences, that there is a kind of circular pro- 
orefs in them: they have their birth, their 
growth, their flouriſhing, their failing, their 
fading, and within a while after, their re- 
ſurrection and re-flonriſhing again. And 
Ariſtotle ® himfelf, who held the arts eter- 
nal, as he did the world, yet tells us; 
there was always a rifing and a falling of ' 
them. as of the Stars, 1ſo as ſometimes 
they flouriſhed in one place and age, and 
fometin'es in another, as the Stars ſome- | 
fimes ſhine -in our Hemiſphere , ſome- 
times in .the other. And ſo it may fare 
with that noble and uſefull ſcience of the 
Emil Lay in like manner; it may be obſcu- 
red, and under a dark thick cloud for a 
while in: one place or other, bat it can 
never be irrecoverably loſt every where, | 
but ie will {till find ſome place to proſper 
in, till at laſt it be even conrted to return 
thither from whence it was before expell'd. 

Laſtly, To fhew the benefit of clear 
and: rational juſtice yet farther : As it is 
of higheſt advantage and benefit to a 
Nation, to purchafe the acquaintance and 
correſpondence of other Nations abroad, 
as well for traffick fake by exchanging | 
their commodities together, as alſo to oe 
confe- 


Cap. VIT. The Civil Law. 


confederated by a league with them to be 
made the ſtronger, and likewiſe for doing 
al good reciprocal offices each to other ; 
ſo nothing can more ftrongly invite fo- 
 reigners frequently to reſort unto, to trade, 
deal and communicate with a Nation , 
than an aſlurancethat in all their dealings, 
if difference happen to ariſe, they ſhall 
receive plain and clear juſtice, fetcht as it 
were from the very bowels of Heaven 
and Earth, and grounded upon the very 
fame reaſon they bring into the Nation 
with them. But if inſtead of this fair 
and civil entertainment, they ſhall be led 
into labyrinths of ſomething call'd Law, 
where they can diſcover no light of that 
reaſon whereof they partake as men, nor 
yet any of thoſe principles, which in the 
as of juſtice are current amoneſt all o- 
other civil Nations: they will conclude, 
its not ſafe nor honourable to converſe 
any longer with ſuch a Nation , but will 
jorlake and abandon it as barbarous, 
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CH AP. VIII. 


That Chriſtian Nations having enter- 

' * tained the Civil Law' into their 
Territories, have thereby acquired 
to themſelves the moſt rational Law 
that hath been ordained, as by the 
conſtitutions thereof will appear. 


HUS have I laid down the moſt 

* excellent fruits that a Nation reaps 
by framing for it ſelf ſuch Laws, as are 
agreeable to the.old and ancient grounds 
of reaſon in nature, the Grandmother of 
all Law, juſtly ſo ſtyled. Of the which, 
the Nations of Chriſtendom for- theſe 
many hundreds of years, have therefore 
very plentifully partaken , becauſe chey 
have admitted into their Schools and A- 
cademies the ſtudy, and into their Tri- 
bunals the uſe and practice of the Roma 
Civil Law: for although all publick bu- 
ſineſs, and the general affairs of State, 
wherein the intereſt of the common wel- 
fare lies, are carried on by Laws of each 


Countreys own making, fitted to time ;' 


place, perſons, occaſion and accidents 
that do happen, which the Civil Law can- 
not be made to ſerve nor ſuit withall : fo 
various each Nations exigencies and OCca- 
£ons are: Yer they borrow their —” 


eas awd gays mud 6 = 
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if not all their light and dire&tion from 
the Civil Law, in ſetling the contentious 


| buſineſs ® of the Subject, and the matters 
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2 Ornnia jud;- 


that ariſe in difference bertwixt party and ci aut di- 
arty; their perfecteſt municipal Laws /frab-ndarum 


aving contributed ſo little towards their 
determination , that in compariſon of 
what they have made no provition at all 


controverſ1a- 
rum, aut pu- 
ntendorum 

maleficiorum 


in, that which they have ſeemed to pro- <4 7eperta 


vide for, is to be accounted nothing. 

Moſt States employ their conſideration 
moſt upon the publick welfare, and upon 
ſuch intereſts as have an univerſal effect 
upon the whole body, as eaſieſt to be ſeen, 
and requiring but one and the ſame remedy 
for all. But in a numerous multitude, 
and where their tranſactions and dealings 
with one another are {ſo various, and in- 
deed by different circumſtances become 
infinite; to ſuit each perſons caſe and bu- 
finefs with a proper and fitting rule to 
decide it, is a Low ay 3 void of end or bot- 
tome, and paſt finiſhing, that no State 
will ſet upon the enterpriſe to begin its 
eſpecially when the art and ſcience of the 
Civil Law has done it to their hands ſo 
excellently well, and with ſo much wilſe- 
dom, pure reaſon and true natural equi- 
ty already. | 

The Romans (who through the large- 
neſs of their Empire, and the long con- 
tinuance of it, had dealings with the | ns 
teſt part of the world then inhabited and 
wo G4  - 


ſunt. Cic. pro 


CXCcin. 


- » 


88 


The Law of Laws, Lib.1. 


found out, and ſo had beyond - other Na. 
tions, the greateſt opportunity to ſee the 
wonderfull variety of queſtions and con- 
troverſies, that fall out between man and 
inan in their mutual” tranſa&tions, when 
ſuch a numberleſs number of them came 
before their own judicatories ) chiefly 
minded the regulation of ſuch matters: 
the Laws that are noiv extant, being al- 


moſt wholly taken up in'tthem, and hand- 


ling the publick very ſparingly; for of 
the fifty Books of 'the Digeſts, nine and 
forty do almoſt wholly conſift of theſe 
private controverſial things. They have 
caken up likewiſe all the Code, ſaving 
2 little of the firſt Book of it, and the 
three laſt Books of all. The Inſtitutes 
are altogether ſpent herein, excepting that 
one title De publicis 7udiciis, which 1s the 
MER ET: w, 
© Hereof Cyjacizs and Duarenus render 
this reaſoh : Ido rieglefium eft jus publicum, 
ſay they, quod parum widerethr ejus copnitio 
ſpngults eſſe neceſſaria, quod de rebus' privatis 
frequenticres efſent 'litet , quodque raro at 
jure publicointerrigaretur + Therefore by the 
Roman Laws fo little was declared concer- 
ning the publick, becauſe the knowledge 
of ſuch matters was fo little neceflary 
for private men , ' and for that moſt 
fuits : were brought for differences be- 
twixt one Subject and another, as alſo 
becauſe little advice was asked _ 
FILE” 5 4 4 C9 | tnat 
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char which concerned the general wel- 
fare. © ; | 
- There is nothing therefore upon which 
a controverſie may be raiſed in our dea- 
lings with one another in this life, but 
to caſt the right where it ought to go, 
there may be found out in the ſtudy of 
the Civil Law, that, which though it was 
1 Law to the Romans onely, - yet has it 
the force of profound, pure, ſolid reaſon 
to all other men; ſo perfect, abſolute, 
and {o rational a. {yſteme is it of all hu- 
mane ' affairs and dealings whatſoever. 
Neither are 'we able to prize or eſteem 
the ſingular benefit that hath grown unto 
the world by the Roman Civil Law, being 
ws extant, as the value thereof delſer- 
veth. | cx 

For the precepts of nature, and the 
rules of natural reaſon, whereof it aboun- 
deth, are either ſuch as we of our ſelves 
could not eaſily have found out, and then 
the benefit is not ſmall to have them rea- 
dily fet down to our hands ; or if they 
be ſo clear and manifeſt, that no man in- 


| - Cuedwith reaſon can eaſily be ignorant of 


them, yet the Law as it were borrowing 
them from the ſchool of nature, to prove 
other things leſs manifeſt, and to induce 
a neceſſary conſequence of ſomething 
which were in it ſelf more hard and dark, 
unleſs it ſhould in ſuch fort be cleared, 
the very applying of them unto caſes par- 
We, ticular, 
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ticular, is not without moſt ſingular uſe and 
profit many ways for mens inſtruction. 
Beſides, be they plain of themſelves or 
obſcure, the evidence of {o renowned a 
Law added unto the natural aſſent of rea- 


ſon concerning the certainty of them, 


doth not a little authorize and confirm 
the ſame. Wherefore in as much as our 


actions are converſant about _ beſet 


with many circumſtances, which cauſe 
men of ſundry wits to be alſo of ſundry 


judgments concerning that which ought | 
to be done, beneficial it cannot but ſeem, | 
that the rule of Civil Law has herein hel- | 
ped our infirmity, whereby we do ſo well | 


underſtand what is right and juſt, and 
what otherwiſe. 

Though the firſt principles of the Law 
of nature are eaſie, and diſcerned general- 
ly by all men, yet concerning the duty 
which natures Law doth require at the 
hands of men in a number 0 yy Pat- 
ticular, fo far hath the natural under 


ding even of ſundry whole Nations been | 


ſtan- | 


darkned, that they have not diſcerned, | 


no not groſs injuſtice and injury to be 1o. 
Whereby it appeareth how much we are 
bound to admire the profound wiſedom, 
and even honour the memory of the &« 
man Lawgivers, who have delivered ſuch 
a Law to the world; a Law wherein 10 
many things are laid open, clear and ma- 


nifeſt as a light which otherwiſe might 


have 


WER arts noms 


| order and diſpoſe of all circumſtances in 
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haye been buried in darkneſs, not with- 


out the hazard, or rather not with the ha- 
zard, but with the loſs of the rights of 
many men and nations. 

For albeit there is in the Civil Law, as 
there is and muſt be in all Laws whatſo- 
ever, 4 very great intermixture of ſuch 
things as are eſtabliſhed by the voluntary 
termination , and proceed from the 


' merewill and pleaſure of thoſe that have 
' ordained them, who might limit times, 
| places, forms, actions, rewards, puniſh- 
| ments, and difference perſons, and might 


what way and manner they pleaſed, as 
the nature, manners, government and oc- 
cafions of the Reman people moſt required, 
without any reſpe& to common and uni- 
verfal reaſon, and are therefore neither 
obligatory nor uſefull ro any other State or 
Nation as they were to the Roman: yet 


\ thereisin it a rational and natural part al- 


{o, which belongs unto men as men, or to 
men as they live in politick ſociety, con- 
liſting offuch common and naturalnotions, 


. and ſo abſtracted from ſuch circumſtances 


which ſhould change and alter it, that it 
5 always permanent, alike known to all 
men, or at leaſt to the wiſer fort of men, 
obligatory and uſefull every where. And 
never was there any humane Law that 


abounded fo much with this, as the Civit 


Lay doth, it being to be found every 
| where 
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where about the whole Law, though in- 
termixed with that which is merely poſt. 
tive, proper and uſefull for that State and 


none elſe, or at leaſt not fitting to be 


made a rule for all people, | 
By natural and rational I underſtand 
that which our own natural underſtandin 
allows as good, or diſallows as evil, though 
there were no Law to forbid the one, or 


to preſcribe the other. And this was the | 

> Rom. 2.14. ſame,” which ® St. Paul expreſſes to be the | 
guide of the Gentiles, that is, of all men | 
Fhe Gentiles which have not the | 
Law, doe by nature the things contained in the | 
Law; which ſhews the work of the Law | 


naturally. 


written in their hearts. Alſo that which 
1s commonly received and practiſed by 
all men: 1 re onyegys omnum gentium lex 

what all Nations a- 
gree on is to be eſteemed natural. aud 
mundus probat , non audeo improbare , {ays 


© Confil. 1. g. Baldus, 4 1 dare not queſtian that which 
Conſil. 496- is generally allowed of. | 


Likewiſe I account that natural and ra- | 


tional which is neceffary and behoveſull : 


for thoſe thar lead their lives in any wel! 


ordered ſtate of Government, and with- | 


out which we take away all poſſibility of 
a ſociable life in the world. 
Farther, that juſtice may well be eſtee- 
med natural and rational, which is ſ{qua- 
red by and accommodated to the nature 
of the thing in queſtion, as it is defined 
| an 
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-nd 2s it generally paſſes in the account 

of all; or at leaſt the moſt knowing men. 
Neither do I account that onely to. be 


| natural and rational which was ſo when 


the firſt foundations of the world were 
laid, and man became inhabitant thereof; 
for then all things were common , and 
men were not gathered into civil ſocieties; 
neither was there any diſtinction of Na- 
trons, nor any contracts, no waging war, 


* nor leading captive, nor ſervitudes, nor 
 - conjunRtion of dwellings, nor any limits 


et to the aha of each Man and Na- 
tion, as we fee at this day; Therefore 
that muſt be looked upon as natural and 
rationat , which ſuits with the preſent 
ſtate of affairs, as they now ſtand in the 
world at this time : for though the-natu- 
tal Law be always the ſame, yet ſome 
parts of it are primely neceſlary, others 
by ſuppoſition and accident, and both 
are of the ſame neceſſity, that is, equally 
neceſlary in the feveral caſes. Thus, to 
obey a King is as neceſſary and naturally 
reaſonable as to obey a father, though the 


| firſt Governour of all; that is, ſuppoſing 


, 

fe 

£ 
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there be a King, as it is certain naturally 
a man cannot be, but a Father muſt be 
{uppoſed. If it be made neceſlary that T 
promiſe, it is alſo: neceſſary that I pers 
form it; for elſe I ſhall return to that in- 
convenience which I ſought. to avoid, 
when FE made the promiſe: And though 


the 
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the inſtance be very far removed from 
the firſt neceſſities and accidents of our 
prime being and production; yet the rez- 
{on ſtill perſues us, and natural reaſon rea- 
chesoiit to the very laſt minutes, and or- 
ders the moſt remote particulars. of our 
well being. _ _.- 
Moreover; beſides the natutal and r4: 
tional part before ſpoken of, which e- 
ther fimply concerneth men as men, or 
which belongeth unto them as they are 
men linked with others in ſome form of 


ft Hs {peakin to Yalens the Roman. Empe- | 
YORr, hs we him, © that Kings if they | 
would act by the rule of true wifedom, 


they muſt, 207 #nius fibi credite .gentis ha- 
bere rationem, ſed totius humani generis, & 


eſſe nox qoyarid ores tantum; aut Onogdum, | 


ſed endrlyomu; not take care of their own 
people onely, bur bear a tendet. regard 
towards 
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rowards all ſocieties and companies of 
men whatſoeyer, and be lovers of men 
oenerally, not of the Macedonians Or Ro- 
mays onely. And ſurely God in his wiſe 


| diſpoſal of all things here below, would 


therefore not ſuffer any one part of the 
eartk tobe enriched with all his worldly 
benefits and bleſſings, but choſe rather to 
fprinkle them up and down, making one 
Nation to abound with one thing, ano- 
ther with another, but none to poſleſs all 
things 3 that thereby the ſeveral ſocieties 
of men ſtanding in need of one another, 
might be driven to ſeek and preſerve one 
another's friendſhip and correſpondence, 
if it were but to purchaſe theſe outward 
temporal things, and to gain thoſe great 
advantages which are to be had onely in 
2 combined multitude, and for which a 
fingle Nation is too weak and impotent. 
Nulla eft tam valida civitas, ſays Grotins *, 
que non aliquanado aliarum extra ſe ope indi- 
gere poſſit, vel ad commercia, vel etiam ad 
arcenaas multarum externarum gentium junitas 
in ſe vires, unde-ctiam a potentiſſimis populis 
& regibus faedera appeti videmnus. There is 


/- nocountrey ſo ſtrongly fortified within ir 


felf, but that it may at one time or other 
be put to implore the aid of other Na- 
tions, either in the way of trade, to put 


for others, of elſe to ſecure themſelves a- 
gainſt a colleted force that is abour » 
invade 
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off their own commodities in exchange 


invade them;. Hence we often ſee, even 
mighty Princes and people 1o ſtrongly {6- 
licit to be in league with other States. , 
This natural inclination that is in the 
men of the world; to have the knowledpe 
of; and acquaintance and friendſhip each 
with other, how far diſtant ſoever they 
be, did appear ſo much .in Socrates, - that 
he profeſſed himſelf a Citizen ,. not of 
this or that Commonwealth, but of the 
world. And an effect of that very natu- 


ral deſire in us (a manifeſt token that | 


we wiſh after a ſort an univerſal fellow- 


ſhip with all men) ſhews it (elf .by the | 
wonderfull delight men have, ſome to | 


viſit foreign Countries, ſome to diſcovet 
Nations not heard of iin former ages ; we 


all, to know the affairs and dealings of | 


other people; yea to be in league of ami- 
ty with them, and this not onely for 
traffick ſake, or to the end that when ma: 
ny. are confederated, each may make the 
othef more ſtrong; but for. ſuch cauſe 


alſo as moved. the Queen of Sheba to vilit | 
Solomons and in, a word, becauſe nature | 
doth preſume that: how many men there | 


are in the world ; ſo many Gods as it 


were there are, or at leaſtwiſe ſuch they | 


ſhould be towards men. . Farther ; this 
converſing with foreign States gets us an 


opportunity to'diſcern their inclinations; | 


know their ſtrength and riches, or find 
their weakneſs; and ſometimes to diſco 
Ve! 
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yer their ſecret machinations againſt our 
ſelves. | 
Thus whilſt we travel and ſend out into 
other Nations in perſuit of our ſeveral ends 
and intereſts, we fall at length to contra, 
exchange, tranſport, and fo by degrees'eſta- 
bliſh a fixed trade for return. of commo- 
dities each to other, - This-draws on firm 
leagues of amity and friendſhip, capitula- 
tions to fight againſt our common ene- 
mies, and mutually to defend our ſelves. 
And this cannot be tranſacted without the 


help of embaſſies, and the mediation of 


Miniſters, by whom the minds of both 
are made known , arid ' onr agreements 
fealed and confirmed: Sometimes inju- 
ry is done by our neighbour Nations, or 
their Subjects, either in ſtaying our Ships, 
kizing our goods, reſtrainitig our perſons; 
or protecting the publick and declared e- 
nemies of the Nation, which cauſeth us 
to demand redreſs. and reparation, Which 
it be denied or delayed us, if the offence 
comes from particular men, we right our 


ſelves upon ſome Subjects onely by way 


of reprizal; if from the State it ſelf, or 
the moſt, conſiderable part thereof, the 
follows the denouncing of open war, an 
all the concomitants thereof. -' Belides , 
when diſturbances at home ate outragi- 
ous, and over-violent; we ate ſometimes 


FNEm,; j 
H Moreover; 


Firen to call jn foreign forces to appeals - 
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_ Moreover, if there be any Nation that 
grows ſo great in dominion, ſtrength and 
riches, as to ſttike 'terrour and amazement 
into all the neighbour Nations round a- 
bout it, {o as they may juſtly fear they 
{hall become a prey to their luxuriant 
power and greatneſs, to proclaim open 
war againſt {uch a Nation, or to kindle 
the fire of diſſenſion and civil diſcord 
within her own bowels, or to ſet other 
Nations upon her back to bring her lower, 
and to make her incapable of offending her 


e Principum ac civita- 
tum imperia ſtabiliora ſunt, 
G& ab imjuria - finitimorum 
rutiora, cum ſocietates ac 
federa fic contrahuntur, nt 
equabilis quedam ex omni- 
bus potentia exiſtat, Bodin.: 
de rep. þ. & 6 

k Sunt qui neutrarum 
partium ſe eſſe verbo decla- 
fant, re tamen faces utriſq; 
ad bellum inflammandum 
clam ſuppeditant : ferendum 
zllud quidem quodammodo , 
ſr ſue ſaluti alzter conſulere 
non poſſint. Bodin. de. rep. 
lth. 5. cap. 6. 0.2; 


weak neighbours, is by many 
deemed a politick, * and by 
ſome a lawfull way of anti- 
cipation ®.. ' Which whether 
it be or no, it is not proper 
here to determine. But ſure 
I am, to be regardleſs of ſuch 
an over-{preading neighbour, 
were a token of great impro- 
vidence and ſtupidity. And 


it were but needfull for the 


lefler . States to confederate 
and combine together, and 
to make joint preparations 


-to- oppoſe her, in caſe ſhe 


ſhall offer to-moleſt any one of them; for 

ſo-aftive is man by nature;. that where a 

i Vox eft te- {yfhcient power to hurt is preſent, it is ſel- 
num adver- dom ſeen that will is wanting. 


ſus potentores 


ſecuritatis cautioy ut- ſciieet-potentes, ſi nocere veliht,, nom poſſint 3 c 


mocend: voluntas ambiti 


We 


| ofis hominibus Cx imperandi cupidis nunquam-ſit 
defutura. Bodin, de rep. lib.'g. cap. 6s is F . Allo, 


Cap. VIIT. The Civil Law. 
Alfo, ſince it is neither honoutable nor 
adyancageous for any young Prince to in- 
termatry even with the nobleſt or richeſt 
of his own Subjects, he muſt of heceffity 
fit himſelf out of the royal families of o- 
ther Princes 3 here therefore they muſt be 
ſeen, known and dealt with alſo: Be- 
fides a free and open recourſe to foreign 
parts, is ſo abſolutely neceſſary to the ve- 
ty being of a Nation, that we ſe oft- 
we'the reſtraint and ſhutring up there- 
of in point of a_ does ſo exaſperate 
and incenſe a people , that the whole 
frame is ready to be diſlolved, and the 
Sabje&s ready to rend one another in 
pieces; not ſparing to diſcharge their an-_ 
ver even upon the very Prince himſelf. 
Theſe and fuch like inſtances do de- 
monſtrate, how, not onely advaritageous, 
but unavoidable it is, for ſeveral and di- 
vided Kingdoms to correſpond , a&t and 
hegotiate each with other : Which it is not 
ible for them to doe, but that contro- 
verſies both various and difficult ; and 
which mainly concern their ſeveral inte- 
reſts, even to no leſs value ſometimes 
than whole Ritgens, will fall in; that 
muſt be debated , and muſt have ſome 
determination. And when every thing 
elfe has a Law to guide it, and a. rule to 
exatnine and try it by, inſomucti as no 
one ſociety ; or petty Commign-wealth 
can ſtand without ſome Lay ; the like 
| H 2 neceſlity 
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neceſſity muſt there needs be of a Law 


to maintain. and order the communion of 


Nations correſponding and acting toge-. 
ther. $&; nulla eff communitas que ſine jure 


conſervari poſſit , quod memorabils latronum 
exemplo probabat Ariſtoteles  certe & illa 
que genius humanum aut populos complures in- 
ter ſe colligat, jure, indiget,, ſays * Grotins: 
If there be no aſſociation which can be 
held up without {ome Law, as Ariſtotle 
hath proved by an argument drawn from 
that cloſe partherſhip which is uſually a 
monegſt Thieves and High-way-men; then 
{urely is there want of a Law to dire& 
that grand fellowſhip, which links all 
mankind, of divers States together. And 
again, | Sicut cujnſque Civitatts jura utilita- 
tem ſue civitatis reſpiciant, ita inter civita- 


tes aut omnes aut pleraſque ex conſenſu jurs 
quedam naſci potuerunt, & nata apparet, que 


atilitatets reſpiciunt non catuum ſingulorum , 
fed magne unverſutatiss, As the Laws of e- 
very particular Common-wealth ate made 
for the benefit thereof, ſo ſome certain 
Laws might be and were certainly agreed 
upon by all or moſt of the Nations of the 
world, which ſhould condice to the wel- 
fare, not of any ohe people, but of the 
great communion of all men, | 
Now the Law that guideth thoſe tranſ- 
ations which are uſually obſerved to a- 
riſe between grand Societies, is the. Law 
of Nations: which is moſt natural and 
tationa 
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rational in its kind too, being grounded 
2t firſt upon a common caiery that lay 
upon all Nations, to have reciprocal dea- 
lings and yy py ang with one another, 
and which the very nature of thoſe ſeve- 
ral dealings, and reaſon it ſelf dictates as 


neceſſary to be obſerved, ſo that without 


it ſuch communion could not long  en- 
cure. |= E: (7- 

Under the regulation hereof come em- 
baſſies , courteous entertainment of fo- 
reigners and ſtrangers, Laws of arms, free- 
dom of traffick, right of contracts, free 


prizals, the preſerving and redemption of 


paſſage through each others borders, re-' 


captives, leagues, truces, articles and ſuch” 


like. The ſtrength and virtue of which 
Law is ſuch; that a people can with as 


little afery violate it by any a&, how ad- - 


vantageous fſoever it may ſeem to be to 
the whole body ®, as a private man can, 
in hope to. benefit himſelf, infringe the: 


m Qui crvium 


rationem ha- 
bendam di- 


Law of his Countrey. Sicat civis qui jus cunt, extere- 
, Crvile perrunpit 'utilitatis praſentis cauſa, id rum negant , 


convellit quo ipſous poſteritatiſque ſue perpetue 
atilitates continentur 5 fic & popufus jura na- 


hi communio- 
nem CF ſocte- 
tatem human? 


- . 4 . 
ture gentiumque violans,. ſue quoque tranquil- generis diri- 


btatis in poſterum reſcinait munimenta ® : 

a Subject treſpaſſing againſt the Law for 

a preſent advantage , brings the future 

happineſs of himſelf and' poſterity into 

hazard, ſo a people that ſhall trample 

upon the Law of Nature and of Nations, 
| H3 ſtrips 
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bond among all the people of one Nati- 

on, ſo there is a natural knot among al! 

men in the world , which ſhould it be. 

once diſlolved, it muſt needs endanger 

the whole frame of that communion. 

Nay of ſuch power and pre-eminence is 

the Law of Nations, that no particular 

Nation can Jawfully prejudice. the ſame 

by any their ſeveral Laws and ordinances, 

s $i Princeps more than a man by his private reſolu- 
velit vel jus lations, the Law of the whole Common- 
genrun P17: wealth or State wherein he liveth: for as 
ſendarian, 2 Civil Law, being the a&t of a whole bo- 
intra ſu;,im:. dy Politick, doth therefore-over-rule each 
peris limites. ſeveral part of the ſame. body, ſo there 
abroga!es.Þ%-.'i5 no reaſon that any one Commonwealth 
reſtare fa 5; of it felf; ſhould to the prejudice of a- 
eft. Barboſ. nother , annihilate that whereupon the 
calle. inc'9- whole world. hath. agreed :. for which 
diſt. 1. 6+ c20ſe the Lacedemonians forbidding all ac- 
' 15h. 2. con, Ces of ſtrangers into their coaſts, are in 
Appion. that reſpe& both by ? 7oſephns and 4 Thes 


© Lib. 9.de dovet :deſetvedly blamed , as being ene- 


"TY - Grec: ties to that: hoſpitality, which for com- 
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mon humanity's ſake all the Nations on 
exth ſhould embrace. 
. And the Romar Civil Law is of fingular 
uſe to teach and inſtruc in this Law too. 
| Gratis, the- ornament of his age and Na- 
tion for learning and wiſedom, underta- 
king in his moſt ſingular Book de jure 
Belk & Pars, to ſet down the ſeveral 
heads of that Law which ſerves to direct 
thoſe great tranſactions of peace and war 
between Nation and Nation, and to re- 
concile their differences, profeſles to have 
borrowed towards the perfecting of that 
admirable work , much from the Books 
of the Civil Law, becaule, ſaith he, * Ra- * In Proleg. | 
tiones fepe optimas ſuppeditant ad demonſtran- 
dum 1d quod jurts eff nature; & eidem juri 
neque minus gentinm juri teſtimoniam ſpe 
prebent; They often make very clear dif- 
coveries of what is the Law of nature, 
and do give frequent inſtances both of 
that, and of the Law of Nations alſo. 
| And indeed the Law of Nations is no 
/ more than that natural reaſon which Nati- 
ons do owe and are bound to render each 
to other, whilſt they correſpond and at 
together, be it in peace or wars and but 
the very ſame which private men ought 
to practiſe amongſt themſelves in their 
Private dealings. Which moved  Ma- « 7;s, a civ. 
ſter Hobbs © when for illuſtration ſake he c. 14. art. 4. 
' divided the natural Law, in naturalem ho- 
minum, & naturalem civitatum , into that 
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-pf private men and that of Nations, to 
add, that precepta utriuſque eadem ſunt ;, ſed 
quia civitates ſemel inſtitute induunt propri- 
t L. 96. Diz. etates hominum perſonales ©, lex quam, loquen- 
de jud. L. 56. tes de hominum ſingulorum officio, naturalem di 
arg. de uſi- rims applicata totis civitatibus, nationibus 
jru. Popult ; Ps by 
reſpeu totius frve gentibus, VOCAFY JHS SENTLUMN © The Pre- 
Zeneris huma- Cepts of both are but One and the ſame; 
n7 privaterum yur, ſaith he, becauſe ſeverah-Common- 
_—_ obt1- wwealths once ſetled are but as ſo many pri- 
nt. Grot. mg gs 
Mare lib.c.s, Vate men the ſame Law which in reference 
my toſingle men we term natural, being appli- 
ed to whole States, Nations and Peoph ,1s 
calld the Law of Nations, their duties be- 
ing indeed both alike: for what one man 
ought torender to another, the ſame ought 
one Nation to render to another alſo. 
' So that although whatever we reade of 
in the text of the Civil Law, was not in- 
tended by the Roman Legiſlators, to reach 
or direct beyond the bounds of the Romar 
Empire, neither could they preſcribe any 
Law to other Nations which were in no 
fubjection.to them, and even thoſe Laws 
that do treat of military matters, priſo- 
ners of war. embaſhes; and ſuch like, 
do but dire&- what order and diſcipline 
thall be kept among their own Souldiers, 
and how if any of them be taken by the 
enemy, they forfeit the right of Citizens 


for the time of their captivity, but ſhall 


upon -rettirn -be reſtored; and-how free 
from being ſued or moleſted , Embaſſa- 


dours 
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dours that come from their own Provin- 

cs, not from foreign States to Rome , 

ſhould be 3 'and fo all thoſe conſtirutions 

1nd; ſuch like, have ſtill looked home- 

wards, and no farther, as * Alhericns Gen- " Lib. r. de 

tis has truly obſerved : Yet fince there /#- 5ck c- 1. 

is.fuch a ſtrong ſtream of natural reaſon | 

continually lowing in the chanel of the 

mas Laws, and that there is no affair 

or. bafinefs known- to any part of the 

world now , - which the Roman Empire 

dealt not in before, and their juſtice ſtill 

provided * for ; what ſhould hinder, but * 4 Romanis 

that:the nature of affairs being the fame, 4 9mnes po- 

the-ſame general rule of juſtice and dic- m___— 

tates of reaſon may be as firly accommo- juſirie fontes 

dated to foreigners dealing with one ano- purifſimi ma-: 

ther, (as it is clear they have been by the naw", Bod: 

Civilians of all. ages) as to thoſe of one SI 

and the ſame Nation , when one com- 

mon reaſon is a guide and a light to-them 

both? for it is: not the perſons; but the 

caſe, and the” reaſon therein that is conſi- 

derable altogether. - How came the old 

Law given to the Fews to be in fome mea- 

ſure obligatory to the Chriſtians comin 

ſo long after, and to be of force ftil!, an 

will be as long as the world endures, but 

becauſe, beſides the ceremonial and judi- 

cial part thereof, ( which was obſervable 

by the 7s onely, and is now abrogated, 

nas much as” it' had but a temporary 

cauſe of God's ordaining it) there was - 
| Q 
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ſo 2 natural and a moral part incorpors. 
ted in it, which all nations and men are 
bound to fulfill and keep, and can never 
ceaſe? ? Hae pars legis wivit, lays Snare, 
zon tamen quia legis Moyſis pars, ſed quia 
uature lex -eft, & nove legis pars, vivetqu 
in ſempiternmm : This part the Law 6 


mains in force, but not becauſe it was1 


part of Moſes his Law, but becauſe it wx 
piven firſt by Nature, and the new Lay 
as ſince confirmed it, and the author 
thereof ſhall remain for ever. ! 
So and in. like manner, there is in the 
Rowan Civil Law a Circumſtantial and a p6- 
ſitive part, which was a:Law to the #+ 
2ans, and-by. them to be obeyed, but 


- neither of force or uſe to others, being 


made for that people , climate and go 
vernment. onely. : But there is in it too 


a Law whereunto by the light of reaſon | 


men find themſelves bound in that they 


are men; a Law by compoſition, tot | 
multitudes and: politick focteties of men | 
to be guided-by; a Law that may be ap | 


plied ro the communion and fellowſhip 
of all mankind, or divers Nations linked 
in amity and: friendſhip together ;- and 
this part, of the Law is natural, perpetual 


belonging not to the Rowars onely, butts | 
all Nations and Men; neither can it have | 


any cauſe. of change; when that which 
gave-its-firſt inſtitution 'remaineth for & 
ver one andthe ſame. 22) 
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Yet as the Civil Law is Roman, it is of 


| 10 validity, but as it is natural onely : 


"| or as it was Rowan it extended not be- 
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zond the bounds of the Reman Empire, 
nor did it take care for any other People 
or Nation but the Roman onely, nor could 
the commanding power thereof endure 
longer than the Empire it {elf lafted. Bur 
when it treats' and diſcuſſes ſuch matters 
% are common to all mankind, and not 
onely the Reman Nation did, but all Nati- 
ons and People. do ſtill deal in; as'of con- 
tracts of all Kinds, both at Land and ar 
S, diſpoſitions teſtamentary, ſucceſſions 
in deceaſeds eſtates where no will is made, 
jo offices done at another's charge or 
&triment 3 of the relations between Fa- 
ther and Son, Husband and Wife, Ma- 


| ſtrand Servant, Governours and Gover- 


ned, Magiſtrates ſupreme. and ſubordi- 
nate 3 of matters of property and poſleſ- 
lion, injuries done to the perſons, or ſcan- 
dals to the credit, or damages done to the 


pool of men; of ſervitudes due from 


ouſes or lands to-other houſes, lands or 
perſons, crimes and. offences of all ſorts, 


| and the puniſhments: greater or leſſer that 


xtend them 3 explanation of Laws or Sta- 
utes, - or of. any obſcure clauſe in any 
Ontract, ſpeech or writing whatſoever ; 
of cuſtoms and other publick duties pay- 
able to the Exchequer ; authorities, pow- 


 &s or commiſſhons granted to others : 


deeds 
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deeds of free gift, writings obligatory, in 
ftruments;” patents, charters, privileges in 
writing or by preſcription 3 cuſtoms 2nd 
preſcriptions -to take away or diminiſh 
the right and property of others : of reps: 


rations upon fraud, non-age, abſence, « | 


other impediments unavoidable and ne- 
ceſfary 5 nuſances done in pilblick placg 
or high-ways, or from one houſe to ano- 
ther, obſtructions in rivers or water-cour- 
ſes, mortgages in Law as well as fac: 
of goods loſt- in Ships, Taverns, Inns or 
delivered tro Carriers to convey to other 
places, or left with other men to keep; 
ſervices due to the Commonwealth, pa- 
trimonial , perſonal and' mixt, Souldiers 


and the exemptions and diſcipline boo | 


ing to them: - Of judicial trials in all theſe 
caſes and many more, where the quality 
of the Judge, his kind of juriſdiction; 
the manner of' trial, the officers afliſting, 
the kind of evidence, the judgment, the 
execution thereof, or remedy by way of 


appeal come to be conſidered : 1 fay, | 


when the conſideration” of theſe ſeveral 
matters is as incident to all other Nations 
and times that live under order and go- 
vernment, as it was to the Reman, and that 
there be delivered'and laid down in the 
Roman Civil Law {ach rules and dictates as 
are moſt natural, eſſential and neceſſary 
to be obſerved in each of them ; it muſt 
needs be, that the uſe of the ' Roman Civil 


Law 


| 
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| Zaz in theſe patticulars, as to the matter 


of it, can neither be local nor temporary, 
neither be limited to that Empire, nor 
determine with it, but muſt be of uſe eve- 
y where, and for ſo long time as the 
buſineſs to which thoſe rules are applied, 


' comes to be acted and dealt in, which 


will be as long as the world it {elf in- 


dures, and untill men leave to traffick and - 


converſe with one another. Mis 
| Now as in the matters before ſpecified, 
the difference that ariſes may be ſome- 
times between the publick and ſome pri- 
rate perſon, ſometimes between one pri- 
vate man and another within the ſame 
Nation; ſo it may be -alſo between a 
fubje& and a ſtranger; or between ſtran- 
gers onely, or between Nation and Na- 


will hold and ſerve for all. For look 
what juſtice may be rightly afforded be- 
tween one man and another upon .the ge- 
neral rule of natural equity and right rea- 
ſon, the ſame may as warrantably be di- 
ſpenſed between one Nation and ano- 
ther, as oft as any variance happens be- 
tween them. Ho ore: nn 

And hence it is that all thoſe writers 
that handle and treat of thoſe controver- 
ſlal tings, which frequently come to be 
difputed between one Nation; and ano- 

, as they are all Civilians, ſo though 
they do make uſe of other authorities 


belides, 


bl 
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' tion; and yet the ſame meaſure-of juſtice - 


ITO. 


z De ju. 


effic. Bell. 1.1. any to think, that what has once been 
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beſides, yet the ſtrongeſt and moſt wy. 
vincing arguments that they bring td te 
ſolve them by, are. fetcht from the'ge 
neral rules of equity and right abr 


down in the Civil Law. And wete 
not for them, we had nd certainty to 1 
upon, nor any —_ determination 
could be made of f{uch controverſies, byt 
the ſharpeſt ſword muſt be drawn out'ts 
cut the knot afunder : For what can Ht 
ſtories and the examples drawn from them 
doe towards 'a compoſare ?  Errant, qui 
quod exemplo fit ia etiam jure fiers putant, Fc 
z ala out of Cicero; Tt 15 an 'errout i 


done, may thetefore be lawfully done # 
gain. The force of example is weak and 
inſufficient, Sana ratio exemplis anteponitar, 
fays * Albericus Gentilis; Sound reaſon is 
far above examples. Beſides, the inte 
grity and truth of Hiſtories is queſtio- 
nable, Spe tempori, ſepe affettibus ſervintt 
ey too too often afford examples 
contrary each to other. 
And moreover, by as-it were a general 
conſent of Nations, there-is- an appealing 
to, and a reſting in the voice and: jude: 
ment of the C:vi! Law, in theſe caſes be- 
tween Nation and Nation. The reafott 


whereof is, becauſe any thing that is it- | 
rational, unnatural, abſurd; partial, it: | 


juſt, immodeſt ,, ignoble, treacherous ot 


unfaichfull; that Law abhorreth; and = 


at 


A 
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tut it is the moſt perfect _ and re- 
eſentation of nature, and of the equity 


fe 
- 
2 


i 
al 
N 
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1nd reaſon nature preſcribes to humane 


*| z&ions, that was ever yet prefented or 


kr forth to the world in a Law. And 
therefore whoſoever will obſerve the ſtyle 
of the imperial Law, he ſhall find it leaſt 
ofalltorun m this ſtrain > SAancimns, manda- 
mm, pracipims, jubemmus, imperamis, volummus 
We decree, command; will, enjoyn, e- 
md, 'or in the like imperious and com- 
manding way, but moſt in a gentle, foff, 
rational and a convincing way, thus; Ne 
ft aqurm. Nulla jaris ratio, aut aquitatis 
benignitas patitur. Bona fides. non" patitur. 
Divine admodum. _ Non eſt dubiuam, Nimis 
grave ef. Non fine ratione, Nihil tam na- 
turale, Naturalem habet intelletum, Dolo 
facit, Abſurdum eft. Contra bonos mores 
eff. Citm ſatis inhumanum eſt, Cim nulla 
ratio fit, Humanitatis ac religions ratio, 
Humanitatis intuity. Humanum eſſe proba- 
ms. Ita nobis cordi pador eſt. Indignum 
ft, Iniquifſimum eſt. Cim ratio natura- 


lis. A pleriſque | prudentium generaliter ae- * 


fmnitum eſt, Improbum quidem & criminoſum. 


| feriniquam. e/Equiſſimum viſum oft, As- 


quifſimum putavit pretors Bonl-v8ri arbitra- 
th. 7uxta arbitrium boni viri, Hic titulus 
equtatem habet ' naturalem, Hoc edittim 


| ſummam habet #quitatem, & fine cujnſquan 


indignatione juſta. Vt moderati rationis tem- 


trraments defiderant, Nec wverermdie nee 


aignitats 
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drgnitati convenit, Nemo eſt qui neſciat, and 
the like, as if nothing were offered for 
Law, but what is evident in ir (elf, and 
all men muſt own and preſently appre 
hend to be juſt and equal; _. 

* There never was any Law more agree: 
4ble to the divine; and to the rules of 
conſcience and exact tighteonſneſs, than 
that Law. Tertulian in his Apologit 
againſt the Romans did acknowledge, Z» 
rum leges ad innotentiam pergere, & de dini. 


ua lege ut antiquiore, ferme mutuatas ; that | 
their Laws did walk in the way to inno- | 
cence, and were almoſt the ſame with the | 


divine Law. Philip Melanfthon, another 
Divine and a Proteſtant. {ays that and 
more ; - Ad 'normam effittam in mentibus bu 
manis, & Decalagi voce declaratam atque il: 
luſtratam congraunt humane leges, que citra 


controverſiam poſt Moſaicas ceteris ut antiqul: 


tate, : ſic digmitate 5, ut anttoritate ſic veritati; 
certitudine ;, ut rationum & demonſtrationunt 


evidentia, ſit ordints. preſtantia antecellunt : | 


The Roman Laws, ſaith he, are made af- 
ter the likeneſs of the Decalogue, and do 


not differ from thoſe notions and princi- 


ples of reaſon which nature hath implan- 
ted in all men. And it.is out of all que: 
ſtion; that ſetting afide-God's Law, they 
are as more ancient; {ſo -more renow-. 


ned ; as of higher authority, ſo truer and 


clearer in determination ; as of 4 more 
evident demonſtration and reaſon, fo of a 
| more 
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more excellent rank than other Laws that 
yet have been. OTE FOOL 188 

. Which conformity and likeneſs of the 
Col Law: to the divine and eternal, has 
been-the 'onely cauſe, that the Caſuiſts 
ind Divines that have treated upon caſes 
of conſcience, and have laboured to teach 
men what: rules they thuſt walk by, to 
doe: jaſtice, iarid to Exerute righteouſneſs 
in their dealings and communications 
with one another, they do every where 
abont their -books and writings, propoſe 
1nd ſet down the very rules and maxims 
of-the Civil Law, as the 'beſt leſſons of 
morality and juſtice, citing the vety Laws 
tiemſelves ; -and the authorities of that 
profeſſion 5 which. were incongraous and 


- fain for them to doe, were not their ju- 


ſtice, equity and foundneſs anqueſtionable, 


| nd their authotity beyond all diſpute, 


even in thoſe things for which' their au- 
tlority is brought by-chen}. ' Neither is jc 
they alone tlizm"-(et this high eſtimate up> 


onthe authority'of the! Civil Lay, ſince 


the learned ' if other: faculties ' doe the 
ſame: with whom there is nothing. mote 
frequent ; than when the Uifties of meri 
one towards another in-theifi ſeveral rela- 
tlons come to: be {er forth, as: between 


' Parents and. Children ; Maſtets and Ser- 


rants; Husband and Wiſe; Sovereign and 


Sbje&t ; Magiſtrates and private Men ; 
| Exprain and Sonldiers; one Citizen with 


| | ae another y 
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another; or when the beſt rules and ad. 
vantages are to be laid down for the firf 
foundirig of a Commonwealth, or the 
keeping. of it in ſafety and ſplendour; 0 
Ms the: juſtice and convenience. of 
a Law is: in mellion þ or i the actions of 
men, even of Princes themſelves, be tg 
be approved or condemned :: In all thek 
caſes and the like, nothing I fay. is mo 
uſual with writers of - higheſt renown fot 
learning and -wiſedom, than: to fortifi 


their reſolutions and diftates -one way | 
other, with the practice and diſcipline of | 


the Riman Stite 3 and to make the Citi 
Law their touch: ſtone to try all _—_ by, 
and the beſt and moſt a vaſe wk. 
to approve. them in; judging the: ae 0 
ay r reg to: be beyond denial” in-any 
that it does. fox 2h defend or diflal 
Fang and for: yo as it is, preſented, does 
it pa pak currefnt with all-men. 
he -Gizs! Law requites. was 
ſhould be worthy. anc lands 
as lawſall, that ic. ſhould: be fairs equi 


table, ingenious: and' xandid, as well 4| 
ftrictly ;juſt; ;; Subtilties and niceties of 


words, ,and thok ic fineneſſes 
Law, and fine-pun _ 9" wit, which 
pe oppolite to: Ktepiity and honeſt 'det 


0B, and which through'# preciſe forit | 


the” 
would rate; What: was: y at 
itended, it wilhnot- Mow'of or. endure; 


Bind 


| 
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Bme fides non congruit de apicibus Juris disÞu- 


cericy, to contend about curioſities : Sen- i F Dig. 


| ; 

fl tor, fays Ulpian, *It ſhits not with fin- * L. 29. Pa- 
| 

x 


ſum 11 vane nominum vocabula amplects opor- 
#t, Þ The true intended ſenſe and not the * 7. 2. Cv. de 
bare literal fignification is to be perſued. c/%. pectin. 
Seriptum [equi calumniatoris eſt, bonivero judi- 
ns, viumatem fcriptoris autoritatemgue deten- 
dere, aysGail. ElIt is the part of a caviller © £79 2-0 
to keep cloſe to words, but of an upright [37 _ 
Judge, to uphold the intent and meaning rai 
| of him that ſpake them Dui pertinacitey 
k ſcripto recedere non wvult , perniciose errat , | 
fays Peckizs 4 He (hall offend pernici- * £. 88. de 
ouſly, that will grant but what the very 7s: /#- 7# © 
words will bear; and will be got to yield 
no farther. 
| And therefore the Civil Law which we 
have now; had it been in being in the 
third Punick war; v-hen the:City of Car- 
thage by a crafty expoſition of words was 
quite demoliſhed by order of the Roma: 
Senate, after they had .farſt given their 
#aith to the Carthaginians, in theſe expreſ- 
lions ; Civitatem Carthaginis ſalvuam fore , 
jura, privilegia, immunitates eaſdem habituxs- 
quibus_antea ſemper aft fuiſſent, The City of 
Carthage ſhould be faved, and the ſame 
{ Tights, immunities and 'privileges ſhould 
| be continued unto them which they al- 
| ways:had s would have condemn'd the 
' Whole Senate for ſuch their breach of 
| &ithand treachery, __ there was _ 
ht | Z ne 
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the life of any perſon touch'd. For who 
could doubt, but that the Carthazinias 
articling for the ſafety of the City, dif 
aim and intend to have the place preſe:. 
ved as well as the perſons? And it wg 
2 ſhamefull defence to ſay, as the Romy 
did, that when the people: of the Ciy 
were all preferved and kept alive, th 
true. City was ſaved, which was as mud 
as they promiſed , though the walls and 
buildings themſelves were deſtroyed ; Ci 
vitatem menibits urbis minime contineri, The 


word City does import the men, and na 


the ſtructure or edifices thereof; 

For although in ſtrict propriety of ſpeech 
there is that nice difference inter urbem & 
civitatem, quod arbs edificia, civitas incalt 
fat 5, yet leguleiorum eſt, ſyllabas & apice 
aucupari, non militaris ſmmplicitatis, lays 4 

© De jur. bel. bericus Gentilis, ©It is for Lawyers to 
lib. 2c. 4+ catch at words, and not for Souldier, 
whoſe plain meaning admits not of ſuch 
hice diſtinctions. H fide; quid ſenſeris mi 
quid dixeris cogitandum eff ; ſays Groting; 


* De ju. bell, © Where faith is given, what was meant| 


lib. 2. Cc. 16. 


hu... our of iS tO be regarded rather than what wa 


ſpoken. The Plateans were as falſe and 


were to be believed, that the carkaſſs 


unworthy, when after they had promiſe] 
fo ſend home the priſoners taken, ſlew}: 
them firſt, and ſo ſent: them home dead,! 
quafe cadavera eſſent captivi, &* mortuus hm 
E D. ca. 4-. efſet homo, ſays Albericus Gentilis ; 3 as if it| 


wets | 
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were the priſoners themſelves, or a man 
dead could be thought a man. And as 
deceitfull were the Bwotians too, who ha- 
ying ingaged to reſtore the City, did de- 
liver it up, not ſtanding, but raſed and 
pull'd down. So was it an ac&t moſt trea- 
cherous and falſe in Alexander, who firſt 


ſhould go forth of the Town fafely, 
and then after they were quite gone forth, 
1nd ſet forward ſome part of their way, 
put them all to the (word. Grotizs ® ſays *D. ca. 16. 
truly, ejuſmod; fraudibus aſtringi non diſſolvs out of Tull. 
jerjuriam, by ſuch fraudulent evaſions per- 
jury is rather augmented than wiped a- 
way, 
In contracts between Princes or ſeveral 
States, exuberantior fides requiritar, a grea- 
ter meaſure of {incereneſs is required, and 
ſubtile interpretations ought to be avoi- 
dd, and ſuch a meaning ought to be gi- 
ven to their compacts, as not criticks, 
but vulgar and plain-dealing men may 
like of, and which was moſt probably in- 
tended by him for whoſe {ſake and bene- 
fit they were originally made. And in 
ſuch ſenſe Divines do agree all oaths 
ought to be taken 3 Duacunque arte verbo- 
rum quis juret, Deus tamen qui conſcientie 
teſtis eſt, ita hoc accepit ſicut ille cui juratu? 
intelligit, lays Iſdore, Cited in the Canon 
Law. iLet the words by which we ! C: quacing 


| MS» . cauſe 22. 
lwear be never fo artificially laid, yet nat 


7 Go 


The Law of Laws,  Lib.1. 
God, to whom our moſt ſecret thoughes 


{ich oath is made. For which cauſe Saint 

k Fpiſt. 224. k 4uſtin has pronounced them perjured, qui 
| ſ[ervatis verbis, expettationem eorum FS 
jaratum eſt deceperunt s, who having tulfilld 
the bare words, have fruſtrated the true 


expectation of thoſe to whom they ſiware, 


: words, but act againſt the true intent and 

meaning of it. Certum eſt, quod is commit- 

tit in legem, qui werba legis complettens, con- 

' Lg. Cod. de tra legis nititur voluntatem : } Whoſoever 

teg.reg.88.2e keeping ftrictly ro the words of a Law, 

ree-ji-n. O:- perverts the intent, does clearly offend a: 

gainit it : For Lex non in verbis ſed in ſen- 

Ju, non in ſuperficie & folits verborum, ſed m 

” D. reg. 88. medulla confſtit, ſays Peckins, ® The Law 

n.7-  Jiesnot in the outward bark of the words, 

FE” but in the pith and marrow, which is the 
ſenſe, 

Likewiſe in laſt wills and teſtaments, 
it will have the mind and meaning of the 
Teſtaror, if known, to be perſued, what: 
ſoever the proper {ignification of the 
words be. Moy enim in cauſa teſtamentt- 

» I, 69.Pa- 71m, fays Marcellus, " ad definitionem mtique 
rag. 1. Di. de deſcendenaum eſt, cirm plerunque abuſive lo» 
Kee * quantr, tec propriis nominibus ac 'vorabulis 
mh /emper utantur : Tn queſtions aboat wills, 
WOE Ss i oe 


ate maniſfe(t, takes evety oath in ſach q | 
ſenſe, as it is underſtood by him to whom 


Even as the Civil and Canon Law both, | 
deems them not fulfillers but fraudulent | 
tranſpreſſours of a Law, that perform the | 
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we maſt not flie to that the words will 

in extremity bear, fince moſt do ſpeak 
improperly , and they are but few that 

an deliver themſelves in proper and apt 

expreſſions. And therefore ſays Aantica, 

? Cavendum eft, ne dum nimia ſubtilitate ver» De conjeR. 
horym utimar, vera judicia defunttorum -ſubr 4!t- vol. 1b.3. 
rertantur 5 We muſt take heed, that we 77 3% 3+. 
do not {o preciſely obſerve the words; as 

to diſappoint the true intentions of him. 


that uttered them. From which ſentences 


and ſayings of the Civil Law, it is clear, 
that no words, forms, niceties or proprie- 
ty of language is of any regard in-the Ci- 
2il Law, in compariſon of truth,- faithful- 
neſs and integrity. For. verba menti; non mens 
verbis ſervire debet Words were made as 
inſtruments to ſerve and expreſs the mind, 
and not to command-'or control! it. 

Farther, it takes care- to fuppreſs not 
onely thoſe things which are manifeſtly e- 
vil, but ſome things alſo which are noother- 
wiſe bad, than as they. are illadable and 
undecent. M1Von omne quod licet honeſtum eſt 5 
? Every thing that 1s lawfull, the C521/  r.144.Dig; 
Law does not eſteem to be honeſt. If a de reg. jure * 
divorced wife marry again, and by that 
marriage has a daughter, though ſhe be 
not daughter-in-law to the firſt husband , 
nor any way allied unto him, ſince the 
firſt marriage was quite diſſolved, yet he 
cannot marry her : 4Neither will it allow 4 Paraz. 9; 
the father to marry —y baſtard daughter ; int. de nupe. 

| 4 NOr 
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nor the father to marry the ſon's ſpouſe, 
nor [the ſon to marry the father's; the 


reaſon 5, yaonian FL contrahendis matrim. | 
| vits naturale jus & pudor insÞiciendns eft; | 
" TL. 14. Pa- Z1n matrimonial copulations it ought to | 


r4- 2.Di-d be conſidered, what nature and ſobriey 
we WP! - does allow of; and where it is doubtful; 
whether a marriage may be lawfully had 
or not, this rule is ever preſcribed ; 1+ re 
 Aubia certins & modeftius eſt hujuſmodi nuptii 


{D. L.14 abſtinere; {in an uncertainty it js ſafeſt | 


741283 and moſt modeſt' not to contract ſuch 


marriages. So'that in ſome things, wu, | 


oh vetat lex, hoc wetat fieri pudor;, and 4 

* L.8. Diz. Bartol* has'expreſfled it, Now modo obligatio, 
_ Aliment. um etiam verecundia' not obligat; There 
4 be ſome things, which for very ſhame we 
| muſt forbear to doe, though otherwiſe the 
Law will permit us to doe them. 

->. The Civil Law tells the'very Emperour 

himſelf, that for him to demand a legacy 

by a will that was void, inverecundum eſt, 

it was undecent. . Decet enim tantam maje- 

 fatem eas ſervare teges quibus ipſe ſolutus eſſe 

25+ Dig videtur; " It is moſt beſeeming his High- 
_ ©0584 3'* neſs for to keep thoſe Laws whereof he 
tmay ſeem to be free. ' And again, Dignu 
vox eft i majeſtate regnantis, -legibus alligatum 

= I, 4.co.J /e profiteris It is , maar worthy of 4 


tegib. Prince, 'to acknowledge himſelf bound to 
"Y Laws, What did Seneca in his grave phi- 

loſophical precepts” ſay more, when he 
cried outs L2uum anguſta innocentia eft, atl 


'T 3-1 


legers 
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lgem bonum eſſe ? quanto latits officiorum pa- 
tet .quam juris regula ? multa pietas, huma- 


| nitas, liberalitas," juſtitia, fides exigunt, que, 
| innia-extra publicas tabulas ſunt, How 


noor is that innocence, to be-bur as good 
25. the Law requires? How much far- 
ther: do the -officious reſpe&ts which 
men owe to one another goe, than the 
ſetter and rule of Law? How 'many 
things be there, which piety, humini- 
ty, nobleneſs, equity and uprightneſs do 
exat, which are out of the proviſion of 
the Law altogether ? | 
When any thing in Wills, Contracts, 
Laws, Statutes or Teſtimonies, is ren- 
dred ſo doubtfull, that it is'capable of a 
tetrick and ſevere as well as' a mild and 
temperate, of an odious as well as a fa- 
yourable meaning ; it does ſo much af- 
fe& clemency, gentleneſs and moderation, 


? that: the gentleſt and the ſofteſt inter- y w;tit nobio- 
pretation ſhall be choſen, and it ſhall be tam gratum 
taken in the mildeſt and beſt ſenſe. What 9 9am hu 


d man 


&: odious and puniſhing, it reſtrains an 


keeps in'to the-ntmoſt,: and admits of no- 55. . de &-; 
thing more in that caſe, than the ſtrict piſcopal. ak 
propriety of: words will enforce. But 4 


what is favourable, gratious and plea- 


{ing, it enlarges and widens, by ſtretching 


em even to an improper ſenſe and fig- 
nification. Theſe rules thetefore and ſuch 
like -are to be frequently met withall. 
Semper in aubits benigniora preferenda ſun. 
CATCH Es EE. _ 
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» L.e6. Dig. ? Rapienda  voaſio oft que © prebet benignigy 


| dereg. juv  yeffonſum ®. » In re. dubia benigniorem. inters 
of 1, bonſwm *, » In ve. 191010 Wer 


Ms pretationem ſequi, non minus .juſtius eft quim | 


dL. 119. titins, * In penalibas cauſts benignins ef 
Dig. cod. interpret andam. © Satins eſt: impunitum max 
© L155. 4 4 nere farinys Noentis , quan. innucentem. comm 
F þ A demnare. 4 Semper 5n abfeuris , quod minis 
eod. mum eſt ſequimur. © Qdia:reſtringi, & fa+ 
4 L. 5. Dig. wvores convenit ampliari; * and the like to 


de pwn. '. . POT, "hae 'P. 

© /*5. Dig. 22-infigire number. Not any thing ſhore 
de Yep. Jar @ *02 , F . . 
f Ca. 15. ext. ſententiis paribus abſolvitur, & ſemper quics 


ed. quid dubium eſt, humanitas inclinat in meligs, | 


 ® Epift 814 "Where the ſuffrages of a Court are equal 


thedefendant ſtands acquitted; and where | 


any thing happens ro be; 'doubtfull, cle 
mency will.always pitch upon the gentleſt 
re{oJution. TIRE 

Neither does it derogate from the cle- 
mency. of the. Civil Law, that it ſeems 
to deal fo ſharply with thoſe ( againſt 
whom. there are- grounds enough to ſu- 
{pe&' them of ſome enormous crimes 
whereof they are accuſed, but not evir 


dence full :enough to condemn them) a | 


» Dig. & Co. tO allow ſuch-perſons to be® ſer upon the 


" de queſtiom. rack thereby to manifeſt their innocence | 


by an - prog Neo ; \ to —_ 
their guilt by a plain confeſſion. For tne 
onely gronnd of this auſtere proceeding 
was 2 great tenderneſs not to take' aw 
the lives of:any, but upon'moſt mani 


and undeniable proof; and: yet with a care 


notwith- 


of the-ſame Seneca, 5 when he ſays; Rey | 


Te 


- mw" - g- 2 _—_ RR ww SE 


PAGSEIOEY OO GE © ca ——_— 


CO, bee IU 0 6 OS"... > + NON 


Cap. VIIT. The Civil Law. 


notwithſtanding , that for want of ſuch 
full and clear proof ( which offenders 
through their ſecret workings would al- 


| ways labour to prevent) offences ſhould 


not go unpuniſhed, to the endangering of 
the publick peace and welfare of other 
men. 

When a man is criminally accuſed , 
there are but two ways to convict him, 


| either by his confeſſion, or by proof. As 


to confeſſion ; where is it ſeen that he 


| - Gin hs x a highly, when he 


comes to be examined, does not deny it 
25 boldly?- and who is there that does 
not.excuſe him for ſeeking thus. to pre- 
ſerve himſelf > J2no/cendum eff es qui ſangui- 
wm ſuum qualiter qualiter redemptum voluit, 


lays the | Civil Law it ſelf S that Is, Heisto # L. r. Dig. 
be pardoned, meaning as to-puniſhment, de bonie eo- 
that labours by any means to avoid the 7 7 a: 


ſhedding of his own bloud. As to proof, 
the Romans were {o tender of the lives 
and perſonal ſafety of their-people, that 
to convict a man by proof it was no ealte 
thing, but very difficult ; for they would 
neither inflict any corporal puniſhment , 
nor condemn any man to death, as ſome 
Chriſtian States do at this day, upon the 


teſtimony of one ſingle witneſs, thoogh » Gumer.ver. 
prefent when the a& was done, * And refol. Tom. 3. 


m this it did exatly follow the beſt pat- 4 = = 


tem of all other, the Law of God; 1 0ne 


witneſs ſhall not riſe up againſt a man for any 1s, 19, 6. 
os bf | = = imiquity, Numb.35.30- 
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iniquity, or for any ſin, in any ſin that he ſin. 
neth : at the mouth of two witneſſes, or at the | 
mouth of three witneſſes ſhall the matter be 
eſtabliſhed, 

By the Roman Law therefore, before 
death or other perſonal puniſhment could 
be inflicted, there were to be two wit: 
neſſes ; they muſt be free from all excep- 

| tion, and eſpecially they muſt be none of 
mL. Final.ce. the accuſeds complices , who could not | 
de accuſat- be evidence againſt one another ; they 
muſt not-by remote, circumſtances, or by. | 

» 7. abſentem any light ® preſumptions, but clearly and 
parag. 1. Dig. concludently depolſe the thing; and their 
« p#r. teſtimony muſt be agreeing alſo not one- 
ly as to: the act done, but as to place, 

time, perſon and other material circum: 

ſtances, wherein if. they did vary or difz- 

gree, the proof was inſufficient. Three 

of the Roman Emperours, Gratian, Yalen- 

tizian and Theodoſins, did all agree in gi- 

ving to all pablick accuſers this advertiſe- 

® L. 28. de Ment ; © Sciant cantts accuſatores eam ſe rem 
probat. Aeferre in publicam notionem debere, que mu- 
nita fot tdoneis teftibus, wel inftrulta aper- 

tiſſimis documentis, vel indiciis ad probationem 

indubitatis &* luce clarioribus expeditas, L&t 

all accuſers take notice that they muſt of- 

.» fer that to publick trial which is furniſhed 

-- with legal witneſſes, or attended with 

moſt luculent proof, or may be made out 

by arguments of unqueſtionable convic 

tion, and cleater than the light it a. 
e 
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; The caſe therefore thus ſtanding, that 
the wickedneſs of men was grown luxu- 
riant and abounding, that it acted in {e- 
cret altogether, that it would never be- 
tray it ſelf, and witneſſes ſufficient enough 
to condemn them could hardly: be found ; 
It was but neceſſary ? for the publick Þ Bonur inno- 
peace, and the ſafety of innocent and qui- c&ntis bono no- 
e&@ men, to make them by a vigorous ©"% mm 
courſe of trial either fear to offend, or be 4.70 ane k, 
inſtrumental to condemn themſelves, fra- bendum ef or- 
ther than they ſhould be encouraged” to 47nare atrec- 
offend freely, out of a preſumption that 7775-455 x 
their evil aRtings ſhould never be brought tem inves. 
to light. For if there were but-one poſt- am capitalie. 
tive witneſs that ſaw the thing done, as /#4/ia nate 
ir was mercy and clemency in the Law /*"*Sror. de 
| jar. bel, lib. t. 
not to condemn the accuſed preſently up-', 2. s. s 
on ſo ſhort a proof; yet were' it ſafe, ; 
were it not 4 cruelty to all the people, 4 Sicut eft «- 
were it not of ill example to idſofve bin liquando mi- 
quite without a farther trial, merely be- /*!7<or47a pu- 
cauſe there was no better proof which cough. 9 
elttas 
their ill-minded ſabtilty, making an ill parcens. Au- 
uſe of the favour of the Law, was a cauſe 8uſlin. 
of to0? So that to bring men to the rack * 7. ad Co- 
in ſuch caſes for trials fake, is not to be rin. 3. 12 de 
cenſured for cruelty; Nov ex ſeviria, ſea P95 PUING- 
ex bonitute talia fatiunt homines, faith © Saint © De ft 
Chryſoſt ome 5. Such things are done by men Roman. leg. 


Not out .of cruelty but goodneſs. And I #5. 2. dubre. 


muſt fay with * 2Zeftertizs, who. ſtifly EIS 


maintains this proceeding in the Rowan pjz.ud1. 4 
& | W : gquil, 
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Law : ſan® hic juris rigor ( ff aliquis ft ) 
rilitate publica compenſatur; This rigour of 
the Law (if it be any) is recompenſed 
with advantage to the whole Common 
wealth ; for by the terrour hereof it is 
free from the machinations of wicked and 
lewd men. And though there have been 
ſorne, as Zndovicus Vives writing upon 
St. Auſtin ©, and Sir "= Forteſcae 1n his 
praiſes of the Laws of Eng/and, who have 


' with very much acrimony defended. the | 
—_— yet I muſt fay to'them as the | 


* three -Emperours, Falentinian, Theodefius 
and Arcadixs once {aid 5 Removeantur pa- 
$rocinia, -quit favorem reis, & auxilium fa- 
Cinoroſes impertiendo, maturari ſcelera fecerunts 
Away with thoſe apologies, that by afhi- 
ſing perſans that are accuſed, and plea- 
ding on the behalf of wicked men, :are an 
occafion-for wickedneſs to 'ſpring up and 
fuftifie; for ſurely it muſt needs grow 
molt, and wax moſt vigorous there where 
1t is moſt gently dealt withall:: though as 
to the-firft, (unqueſtionably a moſt lear- 
hed :man) whoſoever reads him in that 
place, he:may-ſee that he:there condemns 
this trial by.torture, looking upon it in 
the general-onely, and as:uſed arbitrarily 
and without- any rule or:meaſure at -all, 
and not-as it — the rules 
and cautions:of the: Rewer: haw,  'As for 
the other;: though he is zealous 'to prefer 
the Law:of:this Nation before the _ 

| ang 
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{as, and all other Laws of the:world be- 
ſides, yet he could not have been ſo bit- 
ter i c—_— the Civil Law in this par- 
ticular, if he had remembred with what 
meaſute of ſeverity thoſe that are atraig- 
ned-for capital crimes, are handled by 
that: Law that he does fo much com- 
mend; which, becauſe others.of th 


_ profeſſion have lately taken ſuch free no- 
tice of, themſelves need not mention. 


- And yet was not this practiſed amongſt wy 
the Romans onely, nor I they the firſt au- 3 Mire may- 
thours of it ; for they rook' it: from the 7% introduce 
Grecians, and from the people of Rhodes, par Gr 
whom they followed in moſt:things. And i per txrinen- 
* reſenbeck, ſays'of it, that it was mos an- ta veritas ex- 
tiquiſſimus , omninm fere bene inſticutornum bo - 13 off 
populornm communis 5 ut non immerit0 pro q © 
lege. at jure quodam gentiurs habeatur ; It * Paras. Dig. 
was an ancient obſervation, common al- de Qeſtion, 
moſt to all well ordered Common- * 3 
wealths, that it may very juſtly. be -ac- 
counted of. as it. were a Law of Nations. 

And if we look into our own hiſtorians, E 
and * books of Law, we ſhall:'find that * Cowel's.7n- 
there has been a kind of triab-very anci- '27; ,v*"% 
ently in- uſe; amongſt our ſelves here in 
_ very.:nezr to this of the Romans, 

and in ſeverity::no whit inferionr: For 
there were certain/ ordeal Laws which 
were ufed-in fuch doubttull caſes; -where- 
by'iwhen clear and manifeſt” proofs were 
waiting, they did try and find' out _> 
| ther 
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ther the accuſed were guilty or guiltleg,- 


And this they were wont to execute one 
of theſe tliree ways, either by fire; or by 
water, or by combat. ; For ſometimes 
men were. enforced to decide matters-in 


controverſie not onely criminal bnt civil; 


by the. death of One another ina due} 
Sometimes ou were /adjudged to! take 


b Which was praQtifed | 


upon Queen Emma, the 
Maker of King Edward 


the | Confeſlour , to clear 


her (elf of adultery. with © 
Altwin, Biſhop of Wriiche- 


er, "Or as ſome write, up- 
Gn Albwin himſelf. Hack- 


bil. Apolog. of God's Pro- / 
be. 4. cap; 2'S 5. Þ 


vid. hib, 
ſaachsars Chronolag: An- 
$20 1030. 


In theſe 


hot water, or by 
. cord tied about him under 
his armes;- | tobe 


red-hot-irons into their bare 
handsz and. Jometimes to * 
walk bare-foot: over red-hot 
Plough - ſhares .blind - fold: 
Their judgment by water was 
either by appointing the party 


accuſed to. thruſt, his armes 


up to his elbows in ſeething 
having a 


NES; caſt . into 
{ome rivet; + +. | 


caſes; if the accuſed parties o 


over ſ{even' plough-ſhares laid a little di: 
ſtance one from - another, : and either 
tread beſides them; or treading upon then 
- with their bare- feet; or taking the hot 
Irons in their bare hands, did: receive: no 


' harm: and;ſo if the parties putting their 


armes intothe hot water; werenot ſcalded; 
or they that, were caſt -into .a river, did 


ſink down ifhto the bottom thereof until. 


they were drawn up 3 they were pronoun: 


ted inhocen 


wy 


t.and not guilty: but if they 
were burnt by the 


hoC,tons , or _ 


-*$Q" 
*& ; 
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 tofollow it. 


by the hot. water, or could not {ſink to 
the bottome of the river, or were {lain or 
fanquiſhed .in the combat; in flich caſes 
they were pronounced guilty... - - 
- But farther, this great but moſt whol- 
ſome ſeverity of the Romans, Was tempe- 
red with a very great allay .of tenderneſs 
and care towards the accuſed offender ; as 
may be ſeen by the many and moſt prus 
ny cautions that were obſerved in it: 
or, OE 

Firſt, The offence in which ſuch trial 
was allowed, was to be enormous, and 
not ſo little © as was to be puniſhed by « Games. vat. 
baniſhment or pecuniary ſatisfaction, but reſel. Tem. 3. 
either death or corporal puniſhment was #4 13 ak. 2: 
| Secondly, It never could be had where 
there could be gotten a full and a ſafhci- 
ent proof. to condemn without it. For 
this was to be the laſt means to bring | 
forth the truth; when % all other means 4 &. 12. Co: 
did fail. | de Queſtions 


' Thirdly, Before amancould bebrought 


to the rack, the offence was to be made 

out © with ſuch an evidence; as in ſome « 1qutis in- 

other States would be ſafficient to take diciis one- | 
away. life .it ſelf, if the crime were capi 74, & _ 
ral: for eicher it muſt be proved by one *nrres tout 
witneſs who faw it done, or .if it. could oe deter. 


| ho otherwiſe be made. out than by cir- Weſenb. pa 


cumſtances, they muſt be very pregnant 7 46 cod 
and convincing , and ſuch circumſtances ** 7* 
| K pault 
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f Gomez.di#. Truſt be * proved-at leaſt by two witne(: 
C, 13, NH. 18. (og. | | 
Fourthly, The accuſed perſon had al 

free licence given him to diſable the ac: 

 _-  cuſers proof, to diſparage his witneſls, 

- 51 quedam or to offer any © evidence: to the contre 
{ci I5 and if the Judge did at laſt condemn 


factant, que 


lidant con- him to be brought to the rack, he ® migh | 


trarta, ita ut yet appeal.” | | 
amplius ea at cles ES 
ſemiplenam probationem non impleant, ad torturatm perveniri non de: 
bet. Welenb. parat. Dzg. de queſt. ny. 7. 11. 
hb [. 2. Dig. de appellat. recipiend. 


Fifthly, Tt muſt be executed with a te: 
ſpe& had to the ſtrength or weakneſs of 
the body that is to ſuffer, and no farther 
than may ſerve to draw out the truth, « 
moaerate rationis temperamenta deſiderant , 

# L, 10. pa- ſays i Arcadins:, and, ut homo ſaluus fit w! 

rag- 3- Dig. ;unccentie vel ſupplicio as may ſtand with 

end a fitting and reaſonable moderation: 
and that he may be preſerved either to 
innocence or to puniſhment. 

Sixthly, The Law notwithſtanding 
gave fo\ little credit to any confeſſion 
made under ſuch bitter ſufferings, becauſe 
it might be extorted by force, and out of 


hope to be rid of the preſent pain, rathe | 


than that they were the words of. truth, 


chat if would never condemn upon any | 


ſach confeſſion, except the party accuſed 
being redeemed from his pain, and in his 
full liberty, did again confeſs the ag? 
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away the lives of their people ) very ne- 
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thing; nor then neither, if that which 

was confeſled were more probable to be 

flſe than true. 38, 

_ Laſtly, The Judge that examined him ; 
in ſuch extremities, was directed to bear 

himſelf fo cautiouſly, K it 1038 ſuggerere it * L, I. parag. 
terrogato, ſed ab co potins veritatem requirere 21+ Digs cod. - 
videatur that: the truth ſhould rather 


- come freely from himſelf, than any thing 


ſhould be ſuggeſted to him. He was alſo 
diligently to mind with what voice he 
ſpake high or low, how freely ſuch con- 
felſion fell from him, or whether it came 
with reluctancy z and to enquire what 
his credit and condition of life had been 
in the place where he lived. Plarimam in 
excutienda veritate , {ays l 4rcadins, etiam | LI, no. þa- 
wx ipſa, & copnitionts ſubtilis  diligentia af- 148+ 5. de eod: 
fert. Nam & ex ſermone, & ex 0, qua 
qurs conſtantia, qua trepidatione quid diceret 3 
vel cujus exiſtimationis quiſque in civitate ſua 
eſt, quadam ad illuminandam veritatem in 
lucem emergunt, | 
Theſe were the cautions which the 
Roman State did preſcribe to be uſed in 
this ſharp, but as their policy ſtood (who = guippe cim 


did not love upon a ſlender proof to take ne{cit quidemt 
znter.tot cru- 


gs G | « 4-.CEF( lis 
ceſſary courſe of trial by torture; whick;;, yd can 


peaceable and juſt men could not be of- ſatis rura ſir 
tended with; becauſe it was to ® defend — 

and ſecure them from the rage and the 79? 799% 
ee Eh 7 : 4 . 1 ae jur. Bell, 
rapine of vile men: And if evil men did j;z; 2. ca, 20: 


K 2 groan nx. 12, 
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groan under that ſeverity, they had their 


» Damnum Ceſert, and might * thank themſelve. 
god quis ſue And though it might. poſſibly, howbeir 


ulpa ſentit, 
ſbi debet non 
aliis imputa- 


very rarely happen, that ſome innocent 
man might wrongfully ſuffer ſometime | 


re. Reg. 86, under that trial ; yet what ſo perfe& or 


- reg jur. exact a trial can there be deviſed or 


thought of, under which that rare acci- 
dent may not alſo be ? for when we have 
done all that we can, yet we can till bur 
judge as men, - | 

In defence whereof T have therefore tz 
ken the liberty to inſiſt the longer, be- 


cauſe once at a publick ſolemn meeting } 


where the keeping up of this profeſſion 
came to be conſidered of, I took notice 
that this ſmall part of the Civil Law was 
enforced by a worthy Gentleman, qzem be- 
norts canſa nm nomino, as a main objection, 
upon which he would have that whole |] 
Law to be quite laid aſide; by which 
rule I know not what Law there is, or & 
ver was, that would ſtand: and for this 
reaſon alſo, to: ſhew how wiſe and ratio- 
nal that Law is, even in that which thoſe } 
that do not fully nnderſtand it, wonld {6 


much condemn it for ; and how eaſtly in 


all other matters it may be defended, if 


fo well maintain'd in this. To go a. 


cherefore in perfuit of my firſt deſign. 
The Civil Law will have rigour always | 
give place to; equity, Placuit in omnitus 
rebus precipuam efſe juſtitie im" » | 
| quam | 
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| ; 


dm frifts juris rationem, * ſays the Law; 
|: is enacted that in all things there ought 
to be 4 greater conſideration of right and 
equity than of ſtrict and exact rule. For 

f every caſe, when circumſtances be clean 
different, ſhould be meaſured by one and 
the ſame rule, ſub anthoritate juris ſcientie 

erniciose aliquando erraretur, ſays Paulus? ; 

der pretence of obſerving Law, we 
may at one time or other fall into dange- 
rous errour. If a man leaves goods in 
my hands to keep for him, the Law doth 


ſtrictly enjoin me to reſtore them when 


they are demanded 1: Bur if afterwards 
this man's goods {hall be confiſcate, as 
being condemn'd for {ome capital crime 
or if it appears that theſe goods were ſto]- 
len, ot that the true owner comes to 
claim them, I ſhould err injurjouſly to 
keep my ſelf to the ſtrict rule of reſtoring 
the goods preciſely from whence I had 
them, and not to deliver them up to the 
State, or to return them to the true and juſt 
owner. Hee eſt bona fides, lays Tryphoni- 
ms, T ut commiſſams rem recipiat #, qui 
dedit. Sed fi totins rei equitatew, que ex 
omnibus perſonis que negotio iſto continguntar, 
mmpletur, mihi reddenda funt, 2 quo, faFo 


ſeeleſtiſſimo adempta funt. Et probo hanc eſſe 


Wſtitiam, que ſunm cuique ita tribuit, #t non 
aiftrahatur ab ullius ſtiore repetitione ;, It 1s 
honeſty to return the goods to him that 
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the whole caſe be, conſidered, and the 


erſons that are concerned in it, they are 
beter returned to him from whom they 
were unjuſtly taken. 1 allow that juſtice, 
ſays he, which does ſo render back to e 
very one his own, as that thereby no in- 
jury is done to another who has a better 
right therein. 

And from this equity it is that ſeveral 
ways.and means are ordained, of reſto- 
ring men to their firſt ſtate and condition, 
from whence in ſtrictneſs of Law they 
are fallen : For if a man mou threats, 
or any crafty practice of another, or by 
his want of full age, or by his being not 
preſent, or through ſome ſlip or errour 
which a wiſer than he might have com- 
mitted, be fallen.into ſome great miſchief, 
Equity in ſuch caſes will relieve him a- 
gainſt the Law. # Hence is it that the 
Law appoints the Judge, equiratem (emper 
ante oculos habere, *tO have equity before 
his eyes; and that upon the entrance in- 
to his office he ſhall take an oath, 4uu4 
in judicando velit aquiratem ſequi, * that he 
will judge according to equity ; and that 
all bargains are to be interpreted by equi- 
ty. *Alſo ſometimes we may depatt 
from the -very nature of the contra, 
and the very words of the will, to follow 
equity. 7 Alſo ſolemnities and forms of 
Law, though they ought to be moſt care- 
fully obſerved, becaule they are ordained 

as 
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a5 rules for all caſes; yet upon the ground 

of manifeſt equity there may be a devia- 

tion from them too. Er fs nibil facile mu- 

tandum eſt ex. ſolennibus, tamen ubi aquitas 

evidens poſeit, ſubveniendum eſt *, 2 [. 7. Diz. 
And yet will not the Law allow of the de integr. reft. 

relief of equity in any caſe, which is ſpe- 

cially even with all its circumſtances {et- 

tled by Law, how rigorous ſoever the 

d&termination of the Law be: for writ- 

ten rigour (hall be prefer'd before unwrit- 

ten equity. * Clementiores lege judices eſſe I, 12. pa- 

201 oportet 5 Judges ought not to be mer- 742: 1+ dtz- 


cifull above that that the Law it ſelf is. © 4996. 
man. Vetants 


But it lets in equity where the Law is ge- j2g;5 major eff 


neral, and the caſe in fact is accompanied pureſt, quam 
with ſuch ſpecial circumſtances, that in 49#2ratis cu- 


all likelihood the Law never took it into /*/Þ*cem u6- 
tendere ſug 


confideration ;z which if it had, it would ,z;4irati cui- 
and muſt have made an exception in that que licerer. 


caſez For, as Ariſtotle ſays, equitas nihil aliud Bod = de 
rep. lib. 1. 


C, 8. 


eſt quam ſupplementum ejus quod lex intermiſit ; 
equity is no more than a providing ſpe- 
cially for that which the Law is filent in. 
Neither does it allow of a wandering, i- 
maginary or unreſtrained equity, but 
what is either written and authentick 
from the Law it ſelf, or what is manifeſt 
and evident to wiſe, rational and the beſt 
diſcerning men, (I mean thoſe that are 
Silld and well ſtudied in the Civi! Law, 
and not your vulgar rational men) by de- 
ductions and reaſonings from the Law gi- 

K 4 ven 


x36 


 bLI2. ares 
ae legth, 


roo, and is indulgent to thoſe that lie in } 
their very 'graves. And therefore it will 
have the heirs and executors of a deceaſed 
perſon to be ſo free to bury the dead, and 


e Novell.11 Se 
Bs $8 


q I. 2. G& Zo 
Dig. de in jus 
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ven in, the like caſes. Non poſſunt omnes 
articuli figillatim aut legibus aut ſenatuſco- 
ſaltts comprehendi,, ſed cim 1n aliqua cauſa 
ſententia eorum manifeſta eſt, us qui juriſdic- 


tions praeſt, ad ſimilia procedere, atque ita jus | 


dicere deber Laws and fdecrees cannot hit 
every circumſtance ; but when their de- 
termination is certain in any. one caſe, by 
that the Judge may doe right in other ca- 
les thar ate like itÞ. Bs 


As it treats the living with all gentle- 


neſs and equity, fo it extends its humani- 
ty and tender conſideration to the dead 


to pay all ſuch funeral reſpects as are due, 


that it will not ſuffer any ation to be 
| w——_ or any demand to be made of 
ling that was owing by him- that is. 


any t 
dead, by the ſpace of nine days. © Nor 
can any legal proceſs be ſerved upon thoſe 
that are accompanying the corpſe to bu- 
rial. 4 And fo far is it from conniving 
at- the barbarous inhumanicy of thoſe, 


that for money owing by 'the' deceaſed 
will arreſt and ſtay: the body from burial 


till payment made, or full ſecurity given, 
that it inflicts a'ſharp puniſhment upon 


{uch tranſ{greſſours; for they do not one- 


ly quite loſe that which they: labour to 
xecover by ſo foul: an action, but alls 


= mw. = © Hmm TY 
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forfeit as much in value to the deceaſed's 
' heirs 5 and a third part of their eſtate is 
confiſcate, and they make themſelves infa- 


mous ©. - 
. - Andif there be {ach a cuſtome which I 


riſhes within this Nation, and practifed 
al, that when a dead corpſe is carried 
| through towards ſome farther place of bu- 
- rial, it may be ſtayed upon the way, and 
.not ſuffered to proceed till ſome fee or 
toll be paid 3 it is ſuch a cuſtome which 
the Civil Law is againſt, For that Law 
expreſly provides, ne corgora ant ofſa mor- 
tnorum adetinerentur ant vexarentar 5 neve 
prohiberentur, quo minus via publica transfer- 
| rentur, aut quo minus ſepelirentur 5 that the 

bodies and bones of the dead be not ſtay: 
ed or troubled, nor that any reſtraint be 
to hinder their paſſage along the high-way 
to and fro, or to obſtruct their burial. 
f And generally without exception either 
- yu or perſon, ſays directly, that no 
uc 


| quopiam loco veftigal ab aliqua perſona pro cor- 
' poribus ex. uno loco 1n alium tranſlatts preſte- 


tur, No fee ſhall be paid by any perſon 


n'any place for the removing of a corpſe 


from one place to another. 


And furely if the firſt ground from 


whence that cuſtome &dme were known, 
we ſhohld be willing for Religion fake to. 
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f 7.38. Dig. 
- de Mort. In 
fee or toll ſhall be paid. ® 1» nullo fer. 
E Grec, Cod. 
de reltg. OF \ 
ſumpt. fine 


l.15. 


lay it down. For our ſuperſtitious ari- | 


ceſtours 


b Co. De ſe- 
pulch, wil, 
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ceſtours believing that the prayers of the 
living were uſefull to the ſouls, of the dead, 
were wont as often as they carried fortha. 
ny dead body to be buried, toſtay inevery 
convenient Town through which they 
went, to receive the prayers of the devout 
people for the ſon} of their deceaſed Bro- 
ther ; In recompence whereof it is pro- 
bable, that ſomething was in charity be- 
ſtowed for the poor of that place, or to 
ſome other end. Which at firſt proceed- 
ing from bounty , we have no cauſe to 
turn it into a duty, eſpecially to paſs an 
indignity upon ghe dead, and when we 
beſtow not the prayers as they did, nor 


indeed can think them profitable as they 


applied them. 
either is the Law fo carefull to con- 


dud the dead quietly to their graves, asit 


is ſevere in puniſhing thoſe that ſhall di- 
ſturb their bodies there, or (hall demoliſh 
or deface their ſepulchres. The place 
where the dead body lies is eſteemed Rel: 
g10us, and the injury done to the body it 
{elf, or to the monument thereof, is ac- 
counted no leſs than facrilege !. 


If it be done riotouſly and with Arms, | 


the crime is capital ; if without, it is to be 
conſidered whether the body be pulldout 


of the grave, and then it is capital to thoſe | 


of the meaner ſort, but others of better 


rank are baniſhed, or condemned ro work | 
in the Mines. Bur if the ſepulchre be 


onely 
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onely demoliſhed or defaced, a penalty is 
paid to the Exchequer, and good repara- 
tion given to the next heirs, and divers 0- 
ther puniſhments beſides inflicted i, 


139 


i 7ot.Tit.Dig. 
Nay, though the body be interr'd in & Cod. de. ſe- 


another man's private ground, though it P##. wt 


does not allow of the act, but will order 
the body to be removed, or the value 
thereof to be paid to the owner of the 
ſoil, yet it will not ſuffer the owner of 
the ground, of his own head to unbury 
ot take away the body, propter reverentiam 
manium, & quia corpus ſepultum non eſt 1n= 
quictandam:;, for the honour due to the 
Ghoſts of the dead, and becauſe dead 
men once interr'd ought not to be di- 
ſurb'd; but either the Prince or the chief 
Prieſt muſt give authority or warrant for 


the ſame *, Finally, the debt contrafted * £8: 39- 


by the deceaſed in the time of his ſickneſs 


Dig. relig. (5 


or about his burial, ſhall be paid before Pe Js 


al other debts whatſoever 7. 


| L. pen. Digs 


In all its conſtitutions it oppoſerh and 4 7*/'s: © 


ſetteth it ſelf againſt the oppreſſion of 


| great ones, and hateth that wrong that 
| comes from the potency or greatneſs of 


any perſon. If a perſon of honour (hall 
forcibly carry away a Virgin, or invade 
the poſſeſſion of another, he ſhall be tri- 
ed by the ordinary Judge of the place 
where he offendeth, and not be allowed 
any higher or more noble Judge, which 


elle he may claim to have : for omnem 


kujuſmodi 


ſumpt. fun.l.3. 
Co. cod. 
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hajufi modi honorem reatus excludit, ſays the 

m L. Co. Us; Text of the Law; ® His guilt render 

ſenat. vel him uncapable of any ſuch Honourable 

clariſ. _ Privilege, Neque honos ei ſervatur qui |: 

" L.47. Dig. in tantum ſcelus deauxit, * Honour is ng 

de rita pt. protection for him that hath Rained it with 
{uch an odious crime. _ 

It will not allow perſons of great po- 

wer or high place to intereſt themſelyes 


' in the controverfies or litigious eſtates of } 


others, neither by ſoliciting them in 
* Court, nor having their names uſed to 
countenance them 53 »e tenuiores importunic 

potentium interceſſionibus —— 
» L. 4. Co. Ne Text; 2 that is, leſt might ſhould bex 
liceat potent. down and be too hard Pe right. Nay, 
patrocm. jr will not admit either the publick Ex: 
chequer or the Commonwealth, upon # 
ny pretence of debt, gift, or aſſignment 
to them made, to lend their name or ps 
he _ tronage far the aſſerting of others rights 
reſp. procura» * Ne inde injuriarum naſcatur occaſio, und: 
gion. jura naſcuntur 4 that Is, leſt they that 
5 L.6.Co.un- ſhould doe moſt right, ſhould be the oc- 


de vi. caſion of doing the greateſt wrong. 


And it is remarkable, how diſdaining | 
the expreſſions of the Law are in that | 
particular, and yet but ſuch as upon the | 
like occaſion are frequent and common in | 
the Law every where. Petition being | 


made to Gordian the Emperour, that he 
! £.1. Co. Ne would ſuffer it, his anſwer was, Contra j# 
fiſcus vel reſp. ris rationem defideras  *. The requeſt ws 


'S -- a2 SIR 


ays the | 


oppoſite | 


__— i. a>; 


_—_ CCS ces. road Wo: 4 


wa at a_—_ tw — 


| Cap. VIIT The Civil Law. 141 


oppoſite to right reaſon. The ſame Em- 
perour being asked again the fame thing, 
fad, Hoc temporum meorum diſciplina non pa- 
titxr, Unde jus tuum, fit quod tibs competit, 


| titra invidtam fiſci mei tueri ſolenniter cura 5 


C that is, it agrees not with my faſhion or * L.2, Co.cod; 

overnment {o to doe. If therefore -you . 
Tha a right, proſecute it in your own 

name, without drawing into dium my 

Exchequer. The Emperours Diocleftar 

ao rg to Fe ame thing aged 

torily ſay, Abhorret & ſeculo noſtro;, *It Was et 7.3, Cocod, 
1 thing that he and all of his time abhor-. OI 
red: And again, * that it was contra ſeca- * L-4. Co.cod, 
b; ſui tranquillitatem ; It would be an inlet 

to a general diſtemper to permit it. 

It will not endure any fraudulent, falla- 

cious, or deceitfull dealing. . * If a man * 7. T7r. 
de wilfully alien to defraud his adver- Pis:& Cod. 
fary, his a& is vain ; for in the eye of © 2+ mal- 
the Law he is taken to be in poſlefſion 

ſill, 23 delo deſterit poſſidere, pro poſſidente 

damnatur 5, quia pro poſſeſſione aolus oft. T E- » Ligr. Dig 
ſpecially it hates deceit moſt in thoſe, de reg. jur. 
whom it is moſt forward to relieve when 
they are deceived. The Civil Law allows 
not a woman a capacity to be {ſurety or 
to be bound for others, though ſhe might 
contract for her ſelf, proper imbecillitatem 
ſexm, being prone to be drawn in and to = 77.7ir.Dig; 

e wrought upon; z Which reſtraint did «4 S. C. Vel- 
bind her from being bound for her own _ D; 
husband, * But if when ſhe knows her 7 © © 
privilege 
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privilege, and will cunningly diſſemble 
it, and offer to be bound notwithſtand: 
ing, and the creditour is ſuch a one as myy: 
be juſtly ignorant of the Law in thar parti. 
cular 5 or if ſhe preſents her ſelf in mans 
apparel, the Law will notrelieve her, but 
ſhe remains fubje&t to action : For, ita de 
mum mulieribus ſubvenitur, fs non callide ſint 
verſate : Infirmitas feminarum, non calliditas; 

b D. 1. 2- pa- auxilinm meruit ; Þ It is their ignorance 

rage 3» and weakneſs that the Law: favours, and 

not their craft and ſubtiity. Sono aftis 

« Tit.Tit. Dig, binding to him that is under age. © But 

de minor. if he ſhall fallaci majorts etatis mendacio ali- 

quem decipere, {ay and pretend to him that 

deals with him that he is of full age when 

heisnot, in that caſe he ſtands obliged 

and is remedileſs. Nam errantibus; non fal- 

a I. 2.Co ſ5 (emibus, publica jura ſubveniunt ;, © It iser- 

min. ſe majr. rour and imprudence, and not fraud, that 
aixer. the Law will ſuccour. E 

Ingratitude is ſo odious iti the Civil Law; 

that if aſlave that has been manumiſed 

{hall bear himſelf unthankfull towards his 


Maſter, or if a ſon ſhall recompence the | 


benefit of being quit of his fathers power 
and command, with ſome injurious act ot 
office againſt his father, they may both 
for their ingratitude be hgh 


pg _ thing upon another, if he ſhall attempt to 


treftand, Þetray my life or eſtate ro miſchief, or pals 


pot 


t into their | 
* Weſenb. Pa- former yoke again. © And generally, if I | 
rat.Diz.deob- have outof my free bounty beſtowed any | 
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upon me any weighty injury, I need not 
faffer my bounty to remain with ſo un- 
_ a perſon, but may recall it again 
from 


qudm ad inſolentiam erigere 5, 8 Since bounty 
ought to invite men to be rather obſequi- 
ous than inſolent. Howbeit my heir, if 
[ die, ſhall not' ſue to recover it. Erenim 
þ ipſe qui hoc paſſus eſt, tacuerit, ſplentium e- 
Jus maneat ſemper, ſays the Law: * If Ta- 
gainſt whom the ingratitude was commit- 
ted did not complain, let it be buried in 
filence for ever. 

The elegance wherewith it has expre(- 
{ed its deteſtation and ſeverity againſt the 
odious and unnatural ſin of men carnally 
mixing with one another, is very remar- 
kable : Cim vir nubit in faminam viris por- 
returam, quid cupiatur, ubi ſexus perdidit 
licum ? ubi ſcelus eſt id, quod non proficit, ſcire ? 
Ubi Venus mutatur 11 alteram formam? Ubi 
amor queritur, nec videtur ? fubemus inſur- 
pere leges, armari jura gladio ultore, ut ex- 
qnfris penis ſubdantur infames, qui ſunt vel 


futuri ſunt rei, .* The ſtate and quality of , , _ 
_ the matter requires me not to tranſlate ,7 1, 7u. de 


the words, though moſt elegant. 
The order that the Civ;/-Law has ſetled 
for the ſharing of a mans eſtate who dies 
inteſtate, is very natural, juſt and rational. 
It ſets no difference between land and 
goods, nor between eldeſt and youngeſt, 

' nor 


im; * Cim magis in eos collata libe- * I, no. Co. 
ralitas ad. obſequium eos inclinare deberet , De revocand. 


5 Lo L .Co.cod. 


- nor male and female; bur divides the 


a reſpect to. diſtance and propinquity of 

degrees, and conſiders the whole bloud 

and the half after a different manner; 

calls firſt children : if they fail, then pz 

| rents 3 if they fail too, then the next col. 
* Woves. 118, lateral kindred. * And when I fay that 
de hered. ab children ſhall ſucceed inthe firſt place, Idg 
inteft. vert- thereby exclude and bar Grand-children, 
ent, mn pri: ſo long as their parents are alive: for 
| proximior in gradu ſemper remotiorem ex: 

1 Paras. ſs C1adit;, ? the nearer in degree' ſhuts; out 
plures Taft. de thoſe that are farther off; Yet if there 
legit. aznat. vere divers children at firſt, and one of 
fuccef. them is dead; who has left children, ſuch 
Children and Grand-children ſhall ſucceed 

together, but they ſhall not all ſhare alike: 

for as. the children amongſt themlſelve 

{hall partake equally ; fo. the children of 

him that'is dead, if there be never fo ms 

ny of them, yet all repreſenting their { 

ther and coming. under his right, they ſhall 

all have-but thar portion which he ſhould 

= Par". cam have had if he had lived. ® And this the 
filiu- *:7. De Law Galls a ſucceſſion in ftirpes; there be- 
»< -424 ing no conſideration had of their number, 
"0 *7** but of their ſtocks onely: And though 
all the children of the firſt degree ſhould 

die, each-.of them leaving their ſeveral 

children, be the number equal or une: 

ual ; yet ſtill-the children of each child 
1all have but the fathers of mothers parts 
US (2. 
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whole equally amongſt them 3 yet .it hy | 


"YES TI” 


><. Rk —— ne at pu "XY — quaſh» ——S— - a uh. qd 
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ſour, and not in any right of. their-own ©. 
: When, children and-all bf the deſcen- 


ly admit the father and mother in the next 
place to ſucceed: equally; bur if they fail, 
the next "degree above them in the aſcen- 
dnt line, © as Grandfather and: Grand- 
mother, ſhall come in to ihherit.- And if 
therebe both Grandfather and Grandmo- 
ther: bythe fathers fide, and Grandfather 


2nd Grandmother by the mothers ſide, 


the eſtate ſhall be. divided into two equal 
wits; the-Gratiarher and Grandmother 


by the fathers ſide to have one, and the 
Grandfather and Grandmother by the mo- 


thers fide to have the other ; and thongh 


there be but one of one ſide,and two of the 
ther, yet the diviſion muſt be the ſame 5. » ca. 2. d;#, 
But if 'the perſon that is dead inteſtate, Novel. 118: 


left Parents in 'the aſcendent line, and 


near kindred in the collateral line, as bro- 


thers and ſiſters 3 the one ſhall not ex- 
clude the other, but they (hall all be ad- 
mitted together, to divide the eſtate e- 
qually, every perſon carrying away an e- 


qualſhare'; %and if there be children of « D. cp. 2. 


2 brother thar is dead, they ſhall come in 
too, but ho farther, than to carry away 


ir fathers part. * Howbeit, they mult » Schneidw. 
| bebrothers or ſiſters of the whole bloud 71f-d: hered 
to him that is dead, who would come in 


with the parents ; for brothers or fiſters of 074m. fucced, 
L the b. ne 2 $% 


aſor ſtill they ſucceed in right of their ance- "P arag. fin. 


hy Weſent. Pa- 
x oy: wot get ' 5m ' rat. digs Un- - 
dent line do fail, the Law does not One- de cognat: 


que ab int. 
Tit. de ſecund, 
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" Schneidw. the half. bloud . ſhall not, conour wit 


bc. citat, tus 


3O. 


: Schnerdw. 
'Toce cite Tits 
de Fertio ofd. 
ſucced.nu. 29. 


havingwhar EE tho nor = 


"chem. 6 2 


Where the eſeep e nt. and alonder 
hs & bog Jul ail; if there 
lone, they have BY alike ; 


children of a, brother that. i is, 
curing with Þ thr th they mul Boy a 
.hilcren x cir, Des par But, if ther 
be brothers and {iſters chin oach: 
brothersand {iſters being; py 

ere be never. ſo: many! A one brothe, 
=o ag: one of another, and two of 
{iſter and but.one of, ng = 


rothers andiiſters chil 
how by cever they 


Jer 
but eyery perlon\haying his equal 
e 1 
the whole: * And this the 1 pn 
af 1. tapita,: Fl fucceſho 10N .- WW >the fe 
The reaſon why they fucched thus F 
rently when they are alone, from thatw 
the do when they concur with brothes 
ſiſters to the dece: kB, Twp 
{a they derive no right . their at 
ceſtous,.but ſucceed f Off a j arg of their 
own, being now the de eds ; exe 
kin: whereas .in the other ca{ 
ceed by way of epreſenarion _y ofa 
right of their-parent one pe 
Buc if. Ln and iſtets and thei 
children .do-; both fail, it is a certain agd 


. uncontrolled rule, That whoſoever is nex 


i0 | 


yo,  & <2» % = WS tw, 
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in degree to him that js dead, aſter theſe 
in- the collateral line, bars and ſhuts our 
all of any de res that is farther off. ® For» Auth. poſt. 
the right of repreſentation. reaches no fratres. Co. de 
farther, nor to any other than to brothers {#2#imbared- 
children i in the collateral line. . * Where- * 64.3.4i8. 
fore if a man dies leaving. Ulncles and Yet: 118: 
Aunts both by father an mother, they 
are all admitted to have equal ſhares ; 
buc no children of any Uncle or Aunt 
that is dead ,; ſhall be admitted to come 
in with = At 0, much the Ci 
Law Pre fers the whole © ploud| ng oo 
half, that if a man 
thers of the whole | iy 52 as Fong 
"'Y the half, the whole bloud onely are 
mitted the lf being Guiee excluded; 
y ponyen far ther:, 4 Broth ers {on of the 7-Auth. Cef: - 
whole bloud' ſhall carry away the eſtate fanre to De le- 
from. the Brother Off the half. . Blit if gitim. heredi 
there be no Brothers or Brothers. chil- 
dren of the whole blond ; then. the Bro- 
_ atid Siſters 'of the. half and their 
ildren are let in; to- exclude remote 
indred. * Howbeit though the being * Auth. jo/t 
of the half blond-be a bar to ſucceſſion fatres antert 
MY Brothers-;and. Brothers children , yet 
rub it bar no other farther off than they: 
te a an dies leaving two Un- 
ds, t x A Brotter of the whole joud 
he other Brother of the 
half the mt bloud here ſhall not ex- 
clude the- half , but they ſhall both ſuc: 


jan 


x48 The- Law of Laws, Lib:T, 
ceed alike: For in the collateral line, /af 

ter Brothers and Brothers children, /o/\w 
confeaeratur ' proximitas & paritas graduum, 

on duplex vinculums conjunitionis 5 the near- 

nefs in degree*is onely 'to' be reſpected, 

' and not the bloud. Wherefore they be: 

ing both iry att equal degree, they are to 

be dealt withall*in this point of ſucceſſ- 

of equally. oo hf | 

* Schieidy As for the wite,. becauſe under the Ro. 
be. citat. Tit. gn ſtate ſhe'thight have a three-fold pa- 
nr pokes 7 trimony of heff own; Firſt her dowe, 
TOG fecondly,' the goods that the: bropght in 
marriage - to: her husband over and above, 

call'd bona ha 6 gps , Or bona extra dp 

rem 5: and thirdly goods of eſtate that ſhe 

kept” in -her- 6wn hands,” which never 

» Pax. de: Came tothe hands of her husband: > And | 
+ caftr.inLma- hecanſe- bythe courſe of the Cimil- Law, 
- ->06-19om9dYy both her 'dower and the' goods that ſhe 
P brought beſides over and above, her hus 
band being dead , came back to her-: | 
'S4in, the husband having but the uſe of 
them duting life ; © therefore where there 
was either-children or kindred, it did not 
admit the wife to have any 'part or por- 
tion inthe hasband's eſtate, bnt-did leave 
her to enjoy her own. 
-" But if the caſe were ſach, thatſhe had 
no portion to bring in marriage, or had 
- but a ſlender one , and that ſhe has no- 
thing or not enough of her own to fub- 
fiſt with, nor otherwiſe be provided - 


<I. 4- co.ſalut- 
#1atrimon, . 


> ww .. 83 


s Ks .,/ 
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by her husband., the Law does then a!- 
ſow her a fourth part out of her husbands 
eſtate, if there be three children or un- 
der; but if there be more, ſhe ſhallthen 
have an equal- ſhare with them for her 
life. . But if there be kindred onely , and 
no children, or if the children that be, be 
not her A Bs Tag of another 
matriage , ihe ſhall have the property , _ 
thereof for ever. 4 7 D_— 
. But there is nothing that the Civil Law vir os Uzor: 
is more ſtrict and folicitous in, than to Schneidw.loc. 


| . -ove. tat. Tit. De 
keep men faſt to ſuch promiſes , cove Sons ns 


-nants, and free gifts that they have made \,;r. 7 ux.m. 


to others , though made never fo liberal- 14. 
ly and freely, and without any conf1de- 


ration at all. Nihil ita fidei congruit huma- 


»t , qudm ea que placuerant , cuſtoairt;, © e |, 20.Co.De 
Nothing ſuits better with . common ho- Traya#. 
nelty, . Irs that thoſe things which have 

been once afſented unto ſhould be obſer- 

" Lig do _ _ binding and 
obligatory, though any right or property 

that a man has , be thereby paſſed and 
conveighed away. MNihil ram conveniens 

eft naturali equitati , quam voluntatem domi- 


' 1 volentis rem ſwam in alium transferri, ra- 


tam haberi; * Nothing does nearer ap- e Parag.1. 


proach unto natural equity, than that the ff. De verb. 


mind of any man who once puts over a- igat. 
ny thing that he has to another , ſhould 
ſtand of force. And the Law is the ſame, 
when a man without any asking does of 
| E 3 himſelf 
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himſelf freely give any thing to anche | 


though he does not preſently part wi 
E |. 38.parag. the poſſeſſion. ' The reaſon that is oi- 
alt. Co. de Do- VEN by the Law IS, Cam in arbitrio Cru 
nat. ehmque fit hoc facere quod inſtitaie , bportet 6; 
1m vel minime ad hoc profilire, wel cm venire 
ad hoc properaverit , non quibuſdam extogi- 
tatis artibus ſuum propoſitum defraudare, tat 
rdmque indevotionem quibuſaam quaſs legiti- 
mis velamentis protegere ; When it is in & 
very man's freepower to doe as he pnipo- 
ſes at firſt, he ought either not to offet it 
at all , or when he has gone ſv far as to 
paſs his word, he ſhould not ſeek by any 
deviſed artifices to ſlip from his firſt in- 
rention, or to prop up ſo much unworthi- 
neſs with any fair or colourable preten- 
ces. Onely a free giyer has this fayour 
{hewed. him, that he ſhall not be urged 
to make good his word any farther, than 
in quantum fateve,poteft , habita ratione "ne 
egeat , 10 far as he is able to perform, 
» L:8-Diz. de and not want himſelf, * Nor ſhall he be 
reg. jur. 10 ſeverely dealt' with , as ofie that has 
debts to Pay. Pinpnins donatori ſuccurrete 
debemus , quam ei qui verum debitum perſdl- 
vere compellitur ; ne liberalitate ſua ins 
i 1. 49, $0 - fieri periclitetur , ſays the Law ; * We 
Dig. Dere ju -muſt lend a more favourable hand to 2 


dic free benefactour, than to. one that. is to. 


pay. a juſt debt; leſt a man's freenels 
ſhould expoſe him to: the Ganger of ex- 


 treme waht and penury.” And albeit ha 


hs 6 japoy pe. "og 


TY le Creek." ond. PEE—_— at ——_— amy . bake. any L o%)? ef” 


Cip. VIIL The Civil Law: 15% 


bea rule in the Civi/ Law, that a bate 

promiſe or compact, call d Nudum Pattum, 

is not obligatory, nor ſhall give any cauſe 

of action : * Yet when there is diſcerned « j, ,.. pig, 

2 ſeriouſneſs and an adviſed :purpoſe in' de pe#. 

the promiſer, fo that he does: nor doe it 

ſud enly, and ad captandaam benevolentiam, 

to-get favour onely 3} or if it be manifeſt, 

that he does it out of pure liberality, the 

want of recompence or confideration will. 

not make -1t Nudum Pattam ; bur that an 

action ſhall ariſe upon ir, .and he ſhall be 

bound to perform it. Or if fach promiſe 

or compact be put into: writing , which 

may 'argue it-to be ſerious and delibe- 

rate 3 the..defect of a valuable confidera- 

tion will not-make it to be a Nudam Pa- 

tm, but that it ſhall bind, and he that 

made it ſhall be enjoyned to perform it 

allo, though he received nothing at all in 

recompence for it. ! 1 Meſtert. de 
When the Givi! Law gives way to two jut. Roman. 

that are indebted each to other , that £4: #51: ca- 

when either ſues, the other may plead in 3%» 33 

barthe debt which the complainant owes 

him 3 which if it be equal , ir ſtrikes it 

off wholly , or leſſens it if ic be under , 

and ſo by diſcounting, a mutual diſcharge 

ariſes without any money -paid ; or not 

{o much-as is demanded 5 who fees not 

that this part of the Civi/ Law is eſtabli- 

ſhed .upon- ſo much natural equity and 

reaſon, that it had been 2 Law of it ſal, 

4 
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if the Romans, had not made it ſo , and 

ought to be of force every where through- 

out the World, it is {o full of pure juſtice 

and reaſon ? Intereſt enim. noſtra. potins no 

" |, 3 Dig.de ſolvere quam ſolutum repetere; ® It isan 
compenſat- dyantage rather not to pay at all , than 
to pay once, and be put to demand the 

ſame again. rs : = facit __; petit id 

HP - quod mox eaditurus eſt, ”" His intent 
_—_ muſt needs be fraudulent , that will &- 
3- Dig.de reg. a&t that which he muſt render again to 
Jar. him from whom he receives it: Beſides, 
he that will rightly ask his due , muſt 
yield to another what is due to him. And 

albeit it may be ſaid, that he may alſo 

ſue to recover that which is owing unto 

him ; yet., fraſtra fit per plura quod fieri 

* L10. CoDe £oteft per panciora;, * A. ſecond Adtion is 


Fug. cc. a needleſs trouble and charge, which may. | 
be brought to an end by one. Stoppage. 


therefore is unqueſtionably the moſt ne 
tural, equal, and eafie way of | queer 
provided, that the debt that is {et againſt 
' the debt derhanded, be of the ſame kind, 
and clear without diſpute 3 which if it 

be, it may be pleaded even after judg- 

» Sichard.ia MEnt, to hinder execution. ? Yet it wi 
Rabr. Co. de not ſuffer me to plead a debt againſt him 
canpenſat. that has put into my-hands a ſum of mo- 
ney in truſt to keep for. him, becauſe my 
faithfulneſs and truth was here teli ow 

on : nor againſt the ;Exchequer that de- 
mands tribute or cuſtome ; for ys 
x7 | larety 


: 
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fafery of the people is therein concer- 


£ | _ © Parag. 306 
"The Romers did fo throughly ſee_the I7-£4#23 


xceflity that lay upon men to perform ypenſar. 
mutual offices and ki Es - 
ther; that to. encourage men the more to 

pay theſe reciprocal duties , fo n 

t0 each others common being , the ſcope 

of their Laws tended to ſecure all men 

from ſuſtaining -any prejudice by 'being 
officious or ative for the benefit. of other 

men. If therefore in my friends abſence 

l expend money, or contract a debt upon 

my ſelf to accommodate and improve his 
buſineſs, though I did it without his pri- 

vity or knowledge, the Civi/ Law will fee 

all that T have laid out ſhall be reſtored 

me, and I will compell him to ſave me 


| harmleſs, where either I have or can poſ- 


fibly ſuffer detriment for his ſake. X 
font 4quum eſt, fays Gaius, negotior um geſto- 
rem athus [ut rationem reaaere , & eo nomine 


 condemnari, quicquid vel non ut oportait geſſit, - 


vel ex his negotiis retinet : ita ex aiverſo ju- 
flum eft , ſi mtiliter geſſit , preſtari ei, quic- 
quid eo nomine: vel -abeſt ei , vel abfuturum ; 
ef; * As it is but fitting, when I under- * {+ 1 Pig-de 
take to a&- in another man's buſineſs, 1 "+ 
ſhould give an account for what I doe, and 
anſwer for-any thing I have done amiſs 
therein, and render unto him ſuch profits 
as his affairs and goods have yielded: So 
on the other Gdecit's bur jaſt where I 
ave 
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have fervedhim with facce(s-and adyy; 

ICY tage that there he ſhould reimbnrſs ms 

.. all tharT have uſefully.expended, andfice 

me of all: prefent: and future prejudice 
whatſoever. - Hence is it:,: that if T'pay 

another man's debt with my own money; 

or free from. captivity -anothers fon 

ſuch near kinfman , whom nature would 

oblige him to redeem; or if being a Phy 

ſician I attend and proſecute the cure and 

 recovery- of anothers ſervant that is fick 

or wounded : . in none of theſe caſes wil 

the Law ſuffer me to be a loſer in any 

meaſure; for what coſt I have been at 

or whatſoever I have disburſed ſhall bs 

allowed me: Iviguzms eft, ſays Gaius, off- 

f 17. Dig.Te- cinm ſrnm alicui ofſe dammoſum; * It is un: 
flam.quemad- reaſonable, that a man for his courteſie 
hs and goodneſs ſhould reap a prejudice. 
Upon the equity hereof is that proceeding 
ey if a thip inn 6 rpon by 
W , # a Ship ſet upon. by 
Pyrates-or by'enemies, ſhall be reſcued 
by anothers Ship ſeaſonably coming in to 
her -reſcue; it charges the Ship that is 
thus redeemed with ſalvage money to the 
ether that did ſo endanger her (elf, to pre- 
ferve her; that recompence being but in 
len of all damages thereby ſuſtained, 
and for future encouragement to othe!s 
eo fight in the-defence-ofithoſe that rhey 
ſee aſſailed hereafter. - Upon the fame 
equity is it, 'that when a Ship is in dang 
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0 be caſt away through a raging tem 
if to lighten the Ship, ſome of the , 
rieſt $00ds belonging to others be thrown 
jerboatd, and thereby the Ship and the 
of 'of the goods come fafe hore, the 
of is thade common and reparable by 
the whole. <Aquilſimum enim eft , ſays 
Pinus , commune” detrimentum fieri. eorum, 
qui propter amiſſas res allorum conſeruts ſunt 


Mt merces ſuns falvas haberent s, t Ir is moſt : L.2. Dig. Ad 
equitable, that their wares ſhould joyn to leg. Khod. 


ingke up that loſs, which was the onely 
means whereby they were preſerved. 

” In like manner , though goods taken 
at Sea by Pyrates from the true owners, 
may be challenged and regained from a- 
ny hands, where ever they ſhall be found 
and met with (though ir is otherwiſe in 
Ppoods taken by an enemy in a juſt and 
open war) yet if a man ſhall expend his 
on money to redeem them our of the 
Pyrates hands, not for his own uſe, or to 
make a good bargain for himſelf, bur 
with an intent to bring them home to 
their true owner; in this caſe, if the 
owner will have them , he mult firſt lay 


down the purchaſe money. * Nay, ſome- » 1.6. Dig. de 
times the Law will enjoyn a man to pay Captiv. & 
for that which he had. got before. For pn _ 
Dzg. ad leg. 


if three be taken priſoners in war, and 
Ote be permitted to go home to procure 
money to pay for the ranſoming of chem 
al; 'and a' condition added , that if he 


that 
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that is let-go returns not , the two 
are left. behind ſhall ſtand ingaged forks} 
ranſome as well as for their own; in thi © 
caſe what money ſoever they lay dom 
for him , he is bound to repay them, 
though he had gotten his liberty befor 
« [.21.Diz.de * For the Law will not ſuffer a man t 
Negot. geſt. be damnified by any a& which is done 
—_— in contemplation of another. . 
herein the Law does not ſo mud | 
look upon the ſucceſs or. ſequel , as th 
good will and probable undertaking, And] ! 
therefore if I ſhould fence or caſt a wal 
about another man's Iſland to keep it} * 
from overflowing , and it is overflon 
notwithſtanding ; or if I beſtow pain 
and coſt to cure another . man's child a 
ſervant, and he dies , yet the Law. wil 
ſee me ſatisfied. Nam /afficit, i iilin 
geſſi , ets effeftum non habuit negatium , (aj 
YL. x0. Dig. Vipian; I It is ſufficient that I did whit 
de negot. geſt. was to be done , though the intended & 
fe& did not enſue. _ 

Bat here-ſome caution and warineb| 
muſt be uſed. For he that thus ade 
for another, muſt be ſure that he dos 
no more than he that he acteth fo 
would have done for himſelf , neithe 
muſt he expend any more than is pro 
fitable and neceſſary, and he can bear 

: L10.parag, * Alſo he muſt not act after any cout 
r. Dig. eod. termand be once ſent him , or that it 
* Lult.Co.cod. be ' once bidden to defiſt, * For Na 

| ne1tNF 
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neither of theſe caſes will the Law help 


him; | 
- Farther, if he be a father, or other of 
moſt near relation, that deals forthe be- 


 nefit and in theconcernments of ſuch an 


one, as the Law may poſſibly preſume 
he does it rather to teſtifie his natural af- 
feftion towards him ; than to demand a- 
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ny thing of him for the fame; I fay, if 


there be ariy ſuch proximity or nearneſs, 
and yet an eye to future ſatisfaction, he 
muſt declare and make proteſtation, that 
it is done with that intent, and not dowar- 
4 anvimo, not out of any mind to beſtow 


it freely, but to be allowed for the ſame; 


elſe the Law will ſtrike it out upon the 
ſcore of affe&tion and natural obligation. 
And'{o did Alexander Severus declare to 
Mother Heremmia, who when ſhe had fed 
and maintained at her Table her Children, 
and laid out money beſides for their 0- 
ther-uſes ; when they came of age , ſhe 
demanded fatisfa&tion of all from them, 


| but being denied-it, ſhe complained to 


the Emperour, who made her this anſwer, 
Alimenta quidem que filits tuis praſtitiſts , 
tibi-reda; non juſta ratione poſtulas;, cim td 
exipente materna pietate feceris. Si quid 4u- 
tem in rebus eorum' #utiliter & probabilt more 
impenaiſti , ſi non & hoc materna liberalitate 


ſed recipiend; animo feciſſe te oftenderis , nego- * 


torum geſtorum atone id conſequi potes. ® 
Thou haſt no juſt reaſon to demand pay- 
| ment 


b E. I I:C0.e94« 
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ment for: that alimony and fi 


which chou il ford thy cl way: 


very natural piety did require it of 
Pur if thou ba uſefully and in a iT 


alſo money about theix buſinels ; if tha 
<anft make it good that thou did(t | it ng 
on ak A Spy mind, Por aaa Sal 
ther, but.with an e tion to be reinz 
burſed <A by thy children, ye Jay 
__ enforce- them to PAY it 


TA he that will heron and 
himſelf, -being not Coemmittlioncd ai 


anothers buſineſs, if he.intends to _ 


any demand-upon. it, lf be,ſure, ad 
onely- to FiHan: -20g ihe 5 bene 


kaya £0 him wha ug 
Ms ut, .it muſt be may 7 
him £ hin 1t never. oben 16a, and 
it;.never. io mach. 


d, the 
Gallnge fa EAA I whit BY 


endetn. Ut enim eventi1m 101 Ph 
wy, lays Ulpian, negatium debet utilit 
mts tm; © Though we. yaloe not the 
ſucceſs, yet.it is requiſite t tit 
evidently uſefull -or neceflary when it 
en. 
Laftly, (not to fail any a in 


- Ocean fo. vaſt and infinite, having gives | 
inſtances enough to meaſure the reſt of 


the Law by, FAnquam. ex pede Herew nn 
[19010101 


| 
hope to advantage them, expe 


ir. the. proper wake of .cvery 


is made, to peo- 
nos they” 0 doe, and 


; Judges; ſubordi- X75 
tate Magiſtrates, Adyocates and Clients, Djz. de legib. | 
Proctours, Regiſters and Notaries, Ma- 
| - R_—_ , Husbands _ 4 ns 
Children and Strvants, Maſters and Scho- 
lars, SE Bl Merchants and 
FaRours, Buyers and Sellers, Letters and 
Hirers, Borrowers and Lenders, Officers 
and Souldiers, open Enemies as well as 
Allies and Confederates , Ambaſſadours 
and Nuntios, Conquerours and Conque- 
red, Owners, Maſters, and Captains of 
Ships, Pilots, Mariners and Paſlengers, 
Aliens, and Natives, Fiduciaties, Media- 
tours, Subſtitutes 5; and laſtly, all ſorts of 
people of what age, degree, or condition 
ſoever they be, may reade their ttueſt du- 
-ties in this Learning, and be direted how 
to order and demean themſelves aright in 
their ſeveral offices and fun&ions : So that 
when the learning of this Law is thus uni- 
verſal, running through the ſeveral nego- 
tiations and matters of intercourſe between 
Man and Man, Nation and Nation, and 
| having a reſolution ready for all ſuch que- 
{tions as ariſe upon them 3 and is ſo __ 
n 


nw ; F : 
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nal withall, that its deciſions are tather the | 
ſtrong enforcements of reaſon, than any 
commands of will; it ought to be no 


matter of 'w to us, that it has found 
ſo much credit and authority with Chri- 


- ſtian Nations, as to make it the rule to 
end their greateſt Controverſies. 


The End of the firſt Book. © 
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CHAP. 1 


That the greatneſs and ſplendour of the 


Roman Empire does evidence the 
fingular vertue of the Law it Jet, 
to which , as to its proper cauſe, it 


_ be aſcribed 
Lbeit it be praiſe ſufficient for FE 
Roman Civil Law , that it hath 
more of natural equity and pure 
reaſon in it than any other Law of Man; 
and that more _ not be ſaid, to divert 
2, a 
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a Nation or people from throwipg it our 
of their Territories , or diſeſteeming it, 
than that they may thereby ſeem to aban- 
don their own reaſon, and ſtifle the very 
diRates of nature, and even ſtop up that 
fountain from whence all their own par- 
ticular Laws were at firſt derived (for, lex 
| Rumanorum legum omnium Mater nuncupatur, 
* Addit ad ©® the Roman Law is called the Mother of 
Capini. Lud: 1) ] 2s that have ſince been made:) Yet 
5n Cod. le, becauſe there are many other gen; up- 
Anti. On Which it may be yet farther extoll'd 
and ſet up above other Laws, I think I 
cannot {ſpend time and pains better than 
to ſer them-down, eſpecially when T fee 
every thing is laid hold on to cry that pro- 
' feſhondown. 

And ſurely if the diſpenſation of 
right juſtice be a principal means to 
make a State glorious and ypypons. 
this Law muſt needs ſurpaſs in excel- 
lency all other Laws, by how much 
the Roman State, which was all along 
carried on by that Law, did in great- 
neſs exceed , and in ſplendour out-ſhine 
all other States and Empires that have 
yet been. Touching which the Roman 
ſtory every where gives us to underſtand, 
that the Roman State in proceſs .of time 
grew 10 large in Dominion and Power, 
that it ſpread it ſelf almoſt over the whole 
World, there being few Nations which 
were not brought under its rule and go- 

vernmelk ; 
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vernment ; and indeed was eſteemed the 
common countrey of all men , and the 
Centre of the whole earth. Tante erant 
Romanorum vires, ut Aſia, Africa, & max- 
ima Enrope parte ſubattts , tiſdem ferme qui- 

bus Solis curſus metis, imperinm ſuum finrent, 
lays Loccenias ; b the potency of the Ro- » Period, Im- 
mans Was grown to be ſuch , that fa, per. lib. 4- 
Africa, and the greateſt part of Exrope be- © 5 
ing Conquered, the Sun and the Empire 
did almoſt run the ſame race. 

It maintained intercourſe of Trade, and 
held correſponderice with all other Nati- 
ons, of what ſort , conſtitution and lan- 
guage ſoever : It was the common © Judge « wiki prin- 
and Umpire to arbitrate the differences of cipe dignivs, 
other Princes and People: It was the feat 7 _ 
of Learning, and receptacle of all learned 7,:,, 4:74. 
men : It continued flouriſhing many hun- orum ae bello- 
dreds of years ; during all which time it rm inter po- | 
dealt in affairs of the greateſt conſequence 2/5 rh 
and variety, and did increaſe in great plen- 1; tim Se 
ty and abundance of all things; and rus Populnſ- 
whatſoever -was in any kind rare, curious, 9#e Romanus 
or exquiſite in any part of the earth be- Pe fone 
ſides, it was brought thither. And there- a yay 
fore Atheneus has not doubted to call /e concitarat 
Rome in expreſs terms, emmuyy © grt5.uiyy:, opinionem.Bo- 
the Abridgment and Summary of the = = 
whole World ; as if Rome wanted nothing © ED 
which all the other parts of the earth at- 
torded ; or as if we ought to eſteem it 
Orbem in arbe, the wide World confined 


in that one City. M 3 In 
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In congruity therefore of reaſon muſt 
it be concluded , that'a Nation in all o- 
ther things ſo much ſuperiour unto others, 
muſt alſo have Laws and rules of conduc 
r= an elſe conkd they never 
ave brought to paſs ſo great and glorious 


 - things as they did: For by the benefit of 
. wholſome Laws and prudent order is it, 
_ that great atchievements are accompliſh- 


ed in a Common: wealth, . and ſuch migh- 
ty works effeted. Rereupon: Tull con 
templating the Laws of Rome 'as well as 
their riches; does declare , taytam ſapien- 
tiam majoribus ſuis -in jure conflituenao faiſſe, 
quanta fuit in-his tantis opibus imperis come 
parandis 5, they ſhewed asigreat wiſedom 
m framing their Laws, as they did in get- 


- ting the infinite wealth which their State 


then had. © On 
_ - And well it is obſerved and delivered 
* by many later writers', that in the Romar 


Empire, the greatneſs thereof is rather to 
be imputed and aſcribed [to the wiſedom 


of their Laws and Goverriment, than ro 


their 'arms and yalour. 'And although 
in Yegetius his-opinion, Diſciplina militaris 
acriter retenta principatum' terrarum Romano 
7mperio peperit , Their ſtrict holding to the 
rules of Martial diſcipline made the R«- 
mans Maſters of the world; yet Sulpitins 
che Poet will not give it to [that onely, 
for in his judgment, * © 


Duo 
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Dao ſunt quibus extulit ingens 
Roma caput, virtus belli, & ſapientia Pacis. 


it was their wiſe government in peace, as 
well as their ſucceſs in war that did ſo 
highly advance this City 3 for what their 
arms did get, their Laws did keep, ac- 
cording to the ſaying of Florus, Yiribas 
parantur proviucie, jure retinentur, Thomas 


I67 


Aquinas 4 ſays, that though they got the * Lis. 3. 
Empire firſt by injuſtice, rapine , and Regim. Prin 
bloud-ſhed, yer they did deſerve to hold #: © 5: 


it and to have it eſtabliſhed upon them, 
for the good Laws they had. ordained. 
Saint Auſtiz © deſigning to ſet down 


© Lib. 5. De 


how 'it came to paſs that God did ſo ex- ,;,;.. 3. a. 
alt and enlarge the - Roman Empire , and 12, 


what actions were the cauſe thereof, im- 
Futcs it to their vertues, and to their he- 
roick and gallant minds; to their pru- 
dence and honeſty , rather than to their 
ſtrength. and power. For he brings in 
Cato ſpeaking to the Romans of his own 
time, that had much degenerated from 
their Anceſtours : Think not, ſaith he, 
that our Anceſtry brought the City into 
this height by arms 3 i it were ſo, we 
ſhould make ir far more admirable than 
ever, for we have greater plenty and a- 
bundance of men, more confederates , a 
greater ſtore alſo of arms and horſes than 
they had. But they had other means 

| | M 4 which 


\ 
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which we want, induſtry at home, equi- 
ty.abroad, freedom in conſultation , and 
purity of minds inall men, free from luſt 
and enormity : For theſe we have gotten 
riot and avarice, publick beggary and pri- 
vate wealth : riches we praiſe, and floth- 
we follow : good: and bad are now un- 
diſtinguiſhed, ambition devouring all the 
rewards due to vertue. Nor wonder at 
it, when each one patcheth up a private 
eſtate; when you ſerve your luſts at 
home, and your profit and partiality here 
in the Senate. This is it that Jays the 
State open to all incurſion of others, 
Again, in the {ame place he ſays of them, 
That they were greedy of praiſe, and 
bountifull of their purſes ; they loved 
glory and wealth honeſtly gotten; Ho- 
nour they dearly affected , but through - 
vertue, offering willingly both their lives 
nd their eſtares for renown, The 7zea- 
lous deſire of this one thing made them 
ſet aſide all other inordinate affeCtions 
whatſoever ; and. hence they delired to 
keep their Countrey firſt in freedom , 
and then in Sovereignty ; becauſe they 
EY ſaw how baſeneſs went with ſervitude, 
mitic liberra. 2d 810ry with dominion, * 
tzs. poſt etiam And then concludes; wherefore,ſaith he, 
demnationis, whereas the Monarchies of the Eaſt had 
& 4" ogprt been a long time glorions, God reſolved 
"7 mu to erectonenow inthe Weſt alſo, which 
magna fece- although it were after them in time, yet 
run. 2 | ſhauld 
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ſhould be before them in greatneſs and 
dignity. And this he left in the hands of 
ach men, ( which he ſuppoſes were not 
the generality of the people but ſome 
few onely, but thoſe very good and gal- 
lant aan ) to puniſh the loud and crying 
2vilt of other Nations. And thoſe men 
were ſuch, as for honour and dominations 
fake would havye an abſolute care of their 
 Countrey, whence they received this ho- 
nour.z and would not ſtick to lay down 
their own lives for their fellows, ſuppreſ- 
{ing covetouſnels and all other vices one- 
ly with the deſire of honour 8. 5 Pro" iloms 
And then in the fifteenth Chapter of 1;ris, idef, 
the fame Book , ſpeaking ſtill of the amore /auars, 
| -Romans, and the courſe they took in the P£cume _ 
prudent conduct of their affairs, he clo- —_— Hp 
{eth thas moſt excellently, His omnibus tia corrum- 
artibus tanquam vera via niſi ſunt ad hono- pentes. 
res, imperium, gloriam : honorati (unt in on- 
mbus fere gentibus : imperii ſui leges impo- 
ſuerunt multis gentibus : hodieq, literis & hi- 
ftoria glorioſs ſunt pene in omnibus gentibus. 
' Non eft quod de ſummi & veri Det juſtitia 
conquerantur :, perceperunt mercedem ſuams BY 
theſe Arts as by ſure ſteps they climbed to 
honour, rule, glory : their name was mag- 
nified almoſt in all Nations, they ſent out 
their Laws to many Nations, and they 
were obeyed : there is almoſt no Nation, 
but their Hiſtories and writings mention 
them. No reaſon have they to murmur 
at 
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b Terrenam at the juſtice of the true and high God 3 
_ excel- they have had their reward *. 

. ”" Although therefore the Roman: in their 

conceſſit, us gallant and heroick minds they bore, did 

reddererur propoſe to themſelves no other end but 

merces tors their temporal honour and earthly, great- 

rum, id eft, Neſs, not once thinking of doing honour 

virtatibus, tO the great God, nor looking towards 

quibus adtan- any heavenly felicity that might follow 

ram gloriam fer this life ended, having not yet been 
perventre ni- : 

rebantur, Taught or heard of any fuch thing : yet 

| it muſt be Udknowleds's that the effects 

which have flowed from their deſire of 

glory and rule, have been fingular and ad- 

mirable ; amongſt which their juſt, ratio- 

_ nal, and honeſt Laws do deſerve to make 

their memory ſtill famous amongſt men, 

* becauſe ſo much uſe has been made there- 

of ever ſince, in the governing of ſo ma- 

ny States, Empires and people. And - 

well did ſome of the ancient Fathers of 

the Church, as alſo ſome of our later Dj- 

vines obſerve, that without doubt God 

did therefore indue the Remans with ſuch 

admirable skill in government and Law- 

making , that after-nations might have a 

good example to follow. It is St. Auftins 

Lib. 3. De judgment, i That the Roman Empire had 

civitat. Dzi. that glorious. increaſe, not onely to bea 

Cap 6. fit guerdon to the vertues of ſuch as bore 

| rule there , but alſo that . the Citizens 

of heavea in their pilgrimages upon earth, 

might ſeriouſly and attentively fix their 

| | | OF eyes 


I. 
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eyes upon thoſe examples. And before 
him Twlly, as Lad. Vives hath cited him, 
t being to draw a Model of a Common- 


I7L 


k [7þ. de cauſe 


wealth, and Laws to govern it withall, corrupe. arr. 


ſets before his eyes no other pattern but 
that of the Romans, to which in his judg- 
ment all people ſhould in prudence thape 
and conform themſelves. 

| And that our Saviour Chriſt himſelf 
( God almighty from all eternity fo 
diſpoſing it ) ſhould be born under the 
government of 'the Roman Empire, and 
ſubmit to it roo-3 may it not more than 
probably be inferred, that it was God's 
ſecret intent and'purpoſe, if not to bring 
allChriſtians under ſubjection to thoſe 
very Laws under which their head was 
born and lived ; yet at lealt by that ſig- 
nal a& of his to recommend that policy 
and government to their imitation , 
which might be a means to propagate 
the Goſpel of Chriſt, and to ſend it 
forth to the whole world, which that Em- 
pire ſeemed wholly to command ? St. Au- 
fin ? makes the Univerſal rule of the Re- 
warns a ſpecial deſign of God for the good 


Deo ' terrarum orbem  debellare, ut in unam 
ſocietatem reipublice legimq; perduttum longe 
lateq; pacaret ; It was therefore, faith he, 
God's pleaſure that the Romans ſhould con- 
querand command thewhole earth,that be- 
ing brought under one communion of go- 

SE. vernment 


[ Lib. 18. de 


cvit, Det Ce 
of mankind. Per populum Romanum placuit 22, | 
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vernment and form of Laws; it might the 
better -enjoy- peace both far and wide, 
Videtur Dominus MMonarchiam Romanorum 
conſervaſſe & propagaſſe, ut ſimul propagaretur 
honeſt a eorum Politia, & reprimeretur incondita 
barbaries aliarum gentium, 1ays Baldwine;" 
Therefore was the Roman Empire by God's 
permiſſion ſo far extended,that their good 
government might ſpread the more, and 
the converfation of barbarous and wild 
Nations be made civil. 

And indeed the continuance of it in 


» Fn his Pro- 


predentie lan- ſtoniſhment to all other Nations 3 * and 
dibur. imze- their government being generally propo- 
rar#117423- ſed and look'd upon as a pattern, and by 
trbus cumula- ol 
ti, populos om- {OMe judgments deſigned as an example 
nes in juiad- by God himſelf for other States to fol- 
mirarimem Joy and be directed by : What does it 
— eonverreratte yirnels leſs, than that the Laws of ſuch 
Badin. a2 Yep. Wo be 
lib. 5. cap. 6. a Nation and government muſt needs 


ſingular > incomparable? CHAP. 


«| 
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CHAP. IT. 


The fundamentals of the Roman Ci- 
vil Law were fetch d from other 
States, which did then excell others 
moſt in Policy and Government. 


F* E firſt grounds and foundations of 
the Civil Law were not of the 2o- 


| 24177 Own compoſing, but were fetch'd 


fom other Nations, and thoſe the belt 
governed that were in being : for when 
they had caſt off Kingly government, and 
put themſelves into the form of -a 

monwealth, they would no longer endure 
the Laws thac their Kings had made, part- 
ly becauſe they would not ſuffer any me- 
mory of their power to remain, and part- 
ly becauſe the ſetting up of a new go- 


vernment would require neceſlarily the 
making alſo of new Laws, which might 
correſpond therewith. Therefore ſince a 
preſent ſupply. of Laws was neceſlary 
( arbitrary rule being. intolerable ) ' and 
that to frame a body of Laws themſelves 
in a ſhort time, was impoſſible, and not 
by anew-born State to be effected; they 
appointed three eminent men to go to 
Athens, and other Grecian Cities wank 
a 
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had been famous for rule and adminiſtra- 
tion of juſtice above others, to fetch from 
thence the choiceſt Laws they could find. 

At the return of thoſe three men; the 
Conſuls that had bore the ſway were de- . 
poſed, and both their Authority and En 
ligns given unto ten men newly elected 
for the government of the State, and were 
thence called Decemviri, whoſe office it 
was to ſele&t the beſt of theſe Laws, and 
by them preciſely to rule and doe juſtice 
to all the people. The Laws that they choſe 
and beſt approved of were written at firſt 
in ten Tables of Braſs, to. which two Ta- 
bles more being added afterwards ; they 
were all ſet up together in the open Mar- 
ket-place to be ſeen and read by the peo- 
plc which ever after were diſtinguiſhed 
y the name of Leges 12 Tabularum, The 
Laws of the 12 Tables. . OR 
To the dire&ion of theſe Laws the 2+ 
21an people were ſubje&t, and conformed 
themſelves for a long time, and they were 
the onely Law they had : Of the - which 

Tull ® gives this high teſtimony, tha this 

one book of theſe Laws, both for uſeful- 

neſs and wiſedom, did tranſcend all the 
books that all the Philoſophers of the 
world had written. ..., , -: 

.: And although their engravement in 

braſs could not preſerve them from the 

injury of time; nor reſcue them from that 
tmiverſal change that alcered all things Fr 
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the Reman Empire 3 whereby 1t came to 
mk, that ſome relicks onely 'of them are 


1 ww extant, to the lamentation of all the 


karned : Yet the Hiſtorians without any 
difagreeing tell us, that the riſe and begin- 


1 ning of all the Civil! Zaw that we have in 


the books of 7»/#inian, came from thoſe 
Laws; Thus Livie,Tacitus, Sigonins and Reſo- 
ws, And no lels is delivered by Pomponizes 
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himſelf in his large Narrative of the be- SY 

ginning and progreſs of the Civil Laws P q pa, 

and as much by 7uſt 1147 himſelf q,* Inſt. de ju. 
And hence it is that every where nat. gent. & 


throughout the body of the Civil Law ©: 


frequent and common mention is made 
of the Laws of the 12 Tables, and ſeve- 
tal of them entirely recited; and ſome of 
them confirmed and enlarged 3 others 
quite taken away ; ſome of them dimi- 
niſhed onely, as to ſome circumſtances ; 
others interpreted, as being very obſcure 
and doubtfull; ſome declared in what 
caſes they ſhall be of force, and in what 
tot 5 a others ſtretch'd to other caſes 
not provided for in expreſs words, ' but in 
preſumption thereby intended, becauſe (o 
tnuch alike to them that were expreſſed. 
It was a Law of the 12 Tables, Ur # 
qus hoſtem contitaſſet, civenroe c hoſts traai- 
aiſet, Capite panas lueret "1 that Is, if any 
ſhall ſtir up an enemy, or betray to the 
enemy any fubje&, he ſhall be puniſhed 
with death, The ſame Law is cited in 


h 3s 


r Patt. 2: 
Cas 8, | 
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L 3. Dig. Ad 1. Jul: Majeſt. where and in 

other Laws of that Title it is declared, i 

ſhall be high treaſon for any man to con- 

trive any miſchief __ the State, ei: 

ther in raiſing tumults or levying war 

againſt the ſupreme power of it, or even 

againſt the enemies of it without com- 

miſhon ; or in holding correſpondence 

with the enemy, or ſending any manner 

_ of aid unto them, or in helping to bring 

them into the Territories of the Common-, 

wealth, or to betray the army or any 

part thereof, or any place of ſtrength into 

the enemies hand, or indeed to ſurrender 

it cowardly without fighting when it may 

be kept, or to plot how publick hoſtages 

may eſcape, or for a General to leave the 

army without leave obtained, or not to 

give up his charge to him that by publick 

appointment is to ſucceed him, after the 

State has once diſcharged him : The pu- 

niſhment whereof is not onely capital, 

but the memory and name of the offer- 

der is to be remembred no more, his 

\L. 8. Co. ad $90ds are confiſcated, and not to go to 
L. Fal. Ma- Nis own children £. 

ieft. parag. 11 Again, by the Law of the 12 Table 

it was provided, firſt, that the cuſtody 

| of ſuch as were mad, and the managing 

of their eſtate ſhould be in the hands 0f 

the next heir male: Alſo if any one come 

to be a pos or ſpend-thrift; the Ma- 

giltrate firſt examining the matter, ſhoul 

rbi 


Cap.II. The Civil Law. 

forbid him the ordering of his own eſtate, 
and the adminiſtration rhereof ſhould be . 
in the next heir male *. The laſt of which 5 
Laws may be found ſingle in /. 1. Dig. De 
carator. furioſ. and both of them joyned 
together 1»ft.De curator.parag.z. Where the 
care of the Law in providing governours 
for thoſe that are not able to oth: them- 
ſelves, nor follow their affairs, is extended 
to Idiots, to perſons that are deaf and 
dumb, and to ſuch as labour under fuch 
an incurable diſeaſe as 1s never like to 
leave them, and renders them unfit to at- 
tend their buſineſs, as well as to mad 
men and prodigals ; declaring him to be 
a prodi gal, 2ui neq; tempus neq) finem ex-+ 
perſarum habet, ſed bona ſua dilacerando & 
d;ſſipando profundit, who waſtes without re- 
gard either of time or meaſure; a mad 
man, qui rabie quadam animi agitur, Who 
is in a violent furys an indiot, qu ſine tw- 
multu at clamoribas defipit, who is void of 
underſtanding, but never rages. And far- 
ther, the Law proceedeth in avoiding and 
difanulling all contracts, negotiations and 


_ dealings, which ſuch perſons ſhall have 


made fot themſelves, after Guardians-are 
once affigned them ; yet with this diffe- 
fence, that a Prodigal, or ſuch as have 
common reaſon, though otherwiſe very 
impotent and needing a curatour 
contract to advantage themſelves, hoaefh 


not to their loſs and os mg Bur ſuch 
as 


178 The Excellency of Lib. Il. 


as want capacity and underſtanding, can 
verb.abliz.t.s, Oe AO good for themſelves". | 
Jars bles ſeems to beſtow upon the Guardian 
of ſuch diſabled perſons abſolute power 
over their eſtates, yet the Civ: Law will 
have that underſtood to reach no farther 
than to the husbanding of their eſtates 
for their uſe and benefit ; for it will not 
permit them to {ell, aliene, or mortgage 
any thing that does belong unto them, 
except that upon examination of the Ma- 
giſtrate it be found advantageable and fit 
to be done, and that the Magiſtrate does 
expreſly make his decree to that purpoſe, 
Inſomuch that if money be taken up b 
the Guardian for the need and to the uſe 
of any ſuch perſon, and his land mort- 
gaged for payment of. it, yet if it be not 
done by the licence of the Magiſtrate, 
the ſerving of that impotent mans neceſ- 
ſity how extreme ſoever, will not make 
that mortgage the more forcible ; fuch | 
care has the Law to preſerve the patri- 
mony of ſuch from being paſs'd away, 
Yet ſince the money Jent was ſo well em- 
ployed, the Law that ſuffers no man to 
eenriched with.anothers detriment, gives 
x L.2.C0.de the Jender a perſonal ' action whereby to 
cxrat. farioſ. ;ecover what he lent *. | 
_ Laſtly, does the Civil Law afford more 
plentifull proviſion onany ſubject thanthat | 
of laſt Wills and Teſtaments? Yet the buy 
riſe 


uv 1.6. Dig.De 
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| tiſe and foundation of all that is written 
therein, came firſt from that Law of the 
12 Tables ; Uri quiſque rei ſue legaſſer, ita 
jus efto, I that is, As a man ſhall order by 
his Will in any thing that is his own, fo 
let it be. The very words of which Law 
are repeated, [fft. De leg. Falcid. in princ, 
and [. 120. Dig. De verb, cg wn But the 
queſtions falling under this head, do nor 
onely take up whole titles in the Law; and 
thoſe very large ones too, but alſo many 
of them lye diſperſed up and down in all 
places and parts of the Law. | 
So that generally it may be obſerved, 
what Laws ſoever are written almoſt on 
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f Part, 3. C0. 
Its 


any ſubject, are but as ſo many explana- | 


tions or enlargements, made by the old 
primitive Lawyers, ſuch as Gaizs; Scevola, 
Papinian, Ulpian, Paulus, African, and the 
teſt of thoſe Worthies, and are as it wete 
their Comments on the Law of Nature: 
and of Nations, and upon this Law of 
the 12 Tables; at firſt a foreign Law, 
but bronght into the Reman Common- 
wealth by a common conſent of all the 
people, from ſuch Nations as for- rule 
and governmerit might juſtly be an ex- 
ample to all their neighbours. 
. In like manner the Sea Laws that were 


admitted into the Roman State, and in- 


torporated amongſt their Laws, were 
fetch'd from another people, namely the 
people of Rhodes, Tflanders in the Car- 

N 2 pathian 
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pathian Sea, bordering _ Caria in 4- 
fa, who in reſpect of the mighty con- 
courſe of Sea-faring-men thither, and their 
. continual trade and potency by Sea, grew 
ſo expert in the regulation of all matters 
and differences thereto appettaining, and 
their determinations therein were eſteem- 
ed ſo juſt and equitable, that their Laws 
in ſuch affairs have been held oracles ever 
fince. And therefore Antoninus the Em- 
power toa complaint that was made unto 
im by Exdemon, whoſe goods had been 
ſeized by ſome publick officers upon a 
ſhipwreck, gave him this anſwer, Ex 
quidem Mundi Dominus, Lex autem Maris, 
| Lege it Rhoaia, que de rebus nanticis pre- 
ſcripta eſt, judicetur, quatenns ei nulla noſtra- 
1 L. 9. Dig: rum legum adverſatur 5 * That is, I am the 
De lege-Rhod. T 04 of the world, but the Law is the 
Empreſs of the Sea, Let the Rhodian 

Law which has the regulating of Sea mat- 

rs decide it, ſo that none of our own 
' Laws be oppoſite thereunto. | 

And generally it was their cuſtome and 

uſage, that whenſoever they conquered 

any Nation, they did not onely give them 

Laws, as conquerours uſe to doe to thoſe 

whom they ſubdue, but I may fay, they 

received Laws from them too: For what 

Laws, practices, or ways of government 

they found there or any where elſe where 

they came, that were laudable and uſe- 
full in their State, they carried them 

home; 
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home, and there put them in practice ; 
obſerving them rather with humility, thag 
rejectiug them with diſdain. A4ajoribus 
wſris, ſaith Saluft, as Baldwine quotes him 
in his Prolegomena, ſpeaking of the Ro- 
mans, faperbia non obſtabat, quo minas aliena 
inftituta, fs modo proba erant, imitarentar. 


Initari quam invidere bonis malebant, & 


q#0d mtiq; apud ſocios vel hoſtes idoneum vide- 
batur, cum ſummo . ſtudio domi exequebantur z 
Our Anceſtours were not ſo high minded, 
4s not to imitate ſuch rukes and cuſtoms 
of other Nations as they found to be good, 
chuſing rather to tread in the ſteps af 
yertuous and well diſpoſed people than 


to envy them. Therefore what either 


alies or enemies afforded that was uſefull 
and ficting, they greedily embraced and 
practiſed it in their own State. * 
And if Saluſt may be thought partial, 
becauſe a Roman Writer, let Polybins 
ſpeak, that was a Grecian : They were 
always ſo wiſe, faith he, as, Kei ws magfeis 
#n, 19.6 (na rut TO Bramoy, to take and ap- 
ply the beſt cuſtoms of other Nations to 
their own uſe. Atheneus faith the ſame, 
and declares it at large, how from the be- 


ginning and firſt founding of the Com- 


monwealch, they took from others: the 

beſt points of policy and government. 
And fo in theſe Laws of ours we have 
what all the wiſeſt and nobleſt men in 
that Commonwealth ( which was: the 
N 3 moſt 
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moſt flouriſhing and potent that ever was 
in. the world ) could of themſelves by 
their wiſedom and reafon devile, or could 
learn from other States in about a thou- 
ſand years; for alout ſo many. years it 
was from the time of the Decemvirate: 
unto 7aſtinian's death. Tiante molss erat Ro- 
manas conaere lepes. CD | 
From this example of the Romans, who 
admitted ſo freely other Laws beſides 
their oivn, and would rather ſend about 
to borrow Laws from others, than want 
{uch as were neceflary and convenient for 
themſelves, we may learn to eſteem it 
neicher ſhamefull nor inconvenient for the 
people of this: Nation, to give ſuch an 
admittance to the Roman Civil Law here, 
as the Romans did in their State to the 
Laws of other Nations : For it muſt needs 
draw after it much benefit, and no preju- 
digp, if 1t be done with theſe cautions. 
Firſt, that it be a free and a voluntary 
act of our own, and not impoſed upon 
us by a foreign power. | | 
- Secondly, that' it be admitted merely 
to ſupply the defects of our own Laws, 
and to have a reſolving power in ſuch 
cafes onely, where our own Laws have 
made no determination at all, 
Thirdly, fo little to be made uſe of in 
oppoſition ro our own municipal Law, as 
not ſo much as to be compared with it. 
; Fourthly, that it be of greateſt force 
M0 
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in all caſes where there is greateſt need of 
equity and a good conſcience, whereof 
there is more to be found in that Law 
than in any other Law of Man. 

Fifthly, that it may order and deter- 
mine all matters tranfacted and arifing up- 
on the Sea, or contracted and done in fo- 
reign parts, to which the Laws of the 
Land are moſt incong:uous, and lels fatis- 
factory to thoſe whom they concern, being 
chiefly ſtrangers and of another Nation. 

Laſtly, that if at any time the uſe and 
exerciſe thereof ſhould be ſtretch'd be- 
yond the bounds that are allowed it, it 
ſhould be penal ; bur be check'd by ſuch 
equal and indifferent Umpires, as are 
parties in neither of both profeſſions : 
For where an incroachment is pretended 
to be made by either Law upon the 0- 


ther, neither ſeems to be competent e- 


- nough to judge the difference, or to con- 
demn the other. | 
Under theſe cautions, to admit the uſe 
of the Civil Law into this Nation, that 
in the doing of juſtice, where our own 
Laws fail, we may be {ure to be bs 4pm 
by another, is no more than what the Ro- 
mans themſelves, a renowned and wiſe 
people, did by the Laws of other Nati- 
ons, and what other Nations do at this 
day by the Civil Law it ſelf, which they 
do praCtiſe and uſe as frequently as they 


do their own. 
N 4 CHAP. 
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That time and intervenience of fatal 
” Accidents, that has ſwept away ſq 
many States together with all their 
.Laws, and has quite aboliſhed the 
Roman State it ſelf, has not yet 
been of force to aboliſh the Roman 
Civil Law, but that it is extant 


Eſides that this Law was at firſt de- 
rived from ſuch Nations as in theit 
time wererenowned for Policy and Wiſe- 
dom, and was a chief means to convey 
the Romans to their greatneſs ; this alſo 
may be faid thereof -that can be ſaid of 
no other humane ' Law belides , ' That 
though it has been never ſeen that any 
Law has laſted longer than the State it 
felf for which it was firſt ordained , but 
both have been buried in the ſame ſepul- 
chre- together ; yet this Law is in being 
to this very day, after the Roman State it 
ſelf has {o long lain intombed in its own 
aſhes. - 7s 7uſtiniani preſeriptum libris , no1 
Croitatis tantim eff, ſed & Gentiam & na- 
ture; & aptatum ſic eſt ad naturam univer- 
ſam, ut imperio extintto, ipſuns jus din ſepul- 
tur ſurrexerit tamen, & in omnes ſe effude- 
ESE og : þ 
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rit gentes humanas, Ergo & Principibus 

fat, otfs eft privatis conditum 4 Tuſtinians, 

lays Albericus Gentilis ;, ® The Law that * 1b. r. De 

s ſet down in the books of 7aftinian, is ju-Bell.ca-3- 
ot the Law of one City onely, 'but is | 
eLaw of Nature and Nations; and is 

þ throughout fitted to very Nature it 

kf, that when the Roman Empire was 

quite extinct, yet the Law of the Em- 

pie, after it had lain long as it were bu- 

tied, ſprung up again , and ſpread it ſelf 

into all Nations, Therefore now it is 

become a ſtanding: Law to Princes , al- 

though made at firſt by 7«/tinia» for the 

uſe of private men. by 

We know for certain, that at the firſt 

erefting of Common-weals, when ſome 

certain kind of regiment was once a 

proved, nothing was then farther thought 

upon for the manner of. governing, but 

all permitted unto their Wiſedom' and 

diſcretion, which were to rule ; the Prin- 

ces word, beck, and rule, ſerving in- 

ſtead of all Laws; who both in time of. 

peace and war, ſent out their edicts from 

time to time, as the preſent occaſion re- 

quired, all depending upon their full and 

abſolute poiver , being themſelves nor 

bound to any Laws or Cuſtoms at all. 

And that is it, for which Pomponins ® wri- 6 x, 2, Dig. | 
teth, the Romay Common-weal to have De Orig. jur. 

been at the firſt governed by Regal power, #* princ. 

without uſe of any Law. 

ME 7uſtin 
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?aſtin © ſaith of Athens, that there was 
atime , when Nulle civitati leges erant, 
quia libido Regum pro legibus habebatar , that 
the City was without Law, becauſe the 
wills of Kings were Laws. And 7oſephi 
the Hiſtoriographer in his ſecond Book 
againſt Appian, deſirous to ſhew the moſt 
honourable Antiquity of the Hebrews, 
and of their Laws, faith , that Moſes of 
all others was the firſt that ever writ 
Laws; and that in five hundred years af. 
ter, the word Law was never heard of; 
alledging in proof thereof, that Hemer in 
{o many books as were by him written, 
4 Rodin, de NEVEr uſeth this word, riu&, Law, 4 It 
rep.16.6.ca.6. IMRYy therefore well be told us , that we 
have no cauſe to marvel , if we have no 
| Laws at all tranſmitted unto us from thoſe 
* Ut honeſto- firſt times , there being then no certain 
yum ic t'P- ſtanding Law any where. 
1 in menti. Yet am fure , afterwards , when all 
bz5 univſcujuſ= PeOPle ſaw that to live by one man's will 
gue noſtrum became the cauſe of all mens miſery; 
| - immortal? this did neceffitate ſucceeding ages to 
eo fit inſcrip= Lt: . 
ta, pens 14. Come unto Laws eſtabliſhed, wherein all 
men quibus men might {ee their duties before-hand, 


zmprobi ab ard know the penalties of- tranſgrefling 
anurioſa fa- 
. Eorſagie | irregular paſſions of their Rulers, whom 
rur, in animis they found by woſull experience to be 
inſcripta 4 too apt to degenerate into Tyranny : 


Yn nd. And yet they "have not reſted here net- 


de rep. lib, 6, ther, but have committed the ſame to 
_ ' -yriting 


© I ib. 2. 


them, © and be more ſecure againſt the 
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writing, that their ſubjects might have 
them continually before their eyes; and 
to tranſmit them to poſterity allo, leit 
they that ſhould come after , ſhould 
vay from thoſe foundations on which the 
State was firſt laid, and fo haſten the 
downfall of the whole ſociety. 

Hence it has come to paſs , that the 
Laws,of ſome certain people have been 
more famous than the Laws of others, 
and the Auchours mentioned with high 
praiſe and commendation. Solon, = 
made Laws for the Athenians, and was 
accounted one - of the ſeven Sages in 
Greece, is highly commended for his great 
wiſedom in making Laws both by 4r:forle 
and Plato , who propoſeth him and Ly- 
cargus the Lacedemonian Law-giver', as 
patterns for all ſuch as ſhall inſtituce Com- 
mon-wealths, and deviſe Laws for them. 
Plato alſo praiſeth the Crere»fizn Laws, 
and Ifocrates the Laws of Lacedemon. Za- 
kexcus is upon record: too for being a great 
Law-giver among(t the Locrians : and 
Charondas has got himſelf a name for the 
Laws the Tharians had from him; And 


ſo has Zame/xis, Pythagoras his ſcholar, for 


the Laws he gave the Gere. _ 

| Andyet of all theſe. Laws ſo much ex- 

tolled and ſpoken of amongſt the Lear- 

ned, there is not one extant to this 

day in any efxire body ; 1 fay, in an en- 

tire body , becauſe of the Arrick _ 
ome 
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ſome fragments may be found, which the 
induſtry of Perirzs has colleed out of 
feveral Greek Authours, as Atheness , 
Plato, Plutarch , Demoſthenes , and others, 
where they lay diſperſed 3 which though 
they may butie Criticks and thoſe that 
contemplate upon Antiquity , yet are of 
no ufe to govern a State by, nor to'de- 
cide differences that ariſe in common in- 
tercourſe. As it'is no {mall wonder then, 
fo doesit add much to the Honour of the 
Roman Civil Law , that it has not been 
{wept away by that common fate under 
which theſe and all 'other ' ancient Laws 
have periſhed, bur is the ſole ſurviving 
Law at this time. The preſervation 
whereof is the more to be admired, if it 
be conſidered , how by the ſtorms and 


PE of ſeveral ages, near it has 


een to be annihilated and quite ſuppreſt, 
as all other Laws beſides it have been, 
For as the affairs of State have ſucceeded, 
and as the Emperours themſelves have 
been vertuouſly or vitiouſly inclined, fo 
has it fared with this ſtudy and the pro- 
feflours of it, and indeed after the fame 


manner with all other kind of learning. 


7ulins Ceſar, Auguſtus , Tiberins , Clan- 
airs, Veſpaſian, Trajan, Adrian , Antoninu 
Pius, and Marcus Antoninus the Philoſo- 
pher, Alexander Severus , Conſtantine, The- 
edoſrus , and 7uſtinian ,* that, were Empe- 
rours vigilant and induſtrious for the proſ- 

| perity 
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| xrity and weal of the Empire,and deſign- 


ed nothing within themſelves but actions 
of vertue and honour; and well know- 
ing that their true intereſt lay in the main- 
taining of the Laws - and government , 
without which all things muſt needs run 
haſtily into diſorder and confuſion 3 they 
had the Lawyers of their times in high- 
& eſteem, preferring them to the pub- 
lick offices of State, both of honour and 
juſtice 3- and admitting them into their 
ſecreteſt and moſt important counſels ; 
and ſeldom was any Law made, to which 
they were not call d to give their counſel 
and advice : Inſomuch as it is written of 
Alexander Severus, One of the before- 
named Emperours, that he never eſtabli- 
ſhed any Law without the preſence and 
aſſiſtance of twenty of the moſt renow- 
ned Lawyers, and fifty other moſt judici- 
ous and acute men. 
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But there were others that ſate in the Proſegom. ju. 
Empite of a far different nature and diſ- _— Forſter 
po tion, who diſdaining that their will, heme 

ow vitious and lewd ſ{oever , ſhould be 
circumſcribed within the bounds of any 
Law ; and eſteeming it a diſhonour, that 
Lawyers, who were but private men, 
ſhould undertake to adviſe Princes; or 
that any thing ſhould be done in State 
but what themſelves abfolutely comman-, 
ded; ſome of them deſpiſed the whole 
Law, and flighted thoſe thar taught, it; 

others 
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others proceeded fo far in cruelty, as to 
baniſh ſome, and to put other Lawyer 
tO death 5 for {0 did Nero, Commoags, Ca- 
racalla, Heliogabalus, Septimins Severns, 

But to perſecute and take away their 
perſons did not fatisfie the fury of ſome 
implacabie Emperours , ſince others did 
ſucceed ſtill in their room. Therefore it 
was thought neceſſary by ſome , that the 
Law it felf ſhould be fo diſpatch'd, as 
it might be ſure it ſhould never renew 
or riſe again. ® Caligxla therefore put on 
2 more hardy but a mo(t barbarous reſo- 
lucion, to burn all the- books of the Law 
that were then extant 5 pretending that 
equity would run clearer ; and juſtice be 
quicker, where the niceties and perplexi- 
ties of the Law were gone. Sed non fuil 
ram diuturnum ejus imperium , ut efficere po- 


tuerit que meditabatur ; nec paſſus eſt Deus 


rata eſſe hujus tyranui impia & reipublice 
pernicioſa confilia 5 But his reign did not 
endure ſo long as to execute what he did 
intend ; neither would God ſuffer the 
deſign of this tyrant, that was ſo deteſta- 
ble in it ſelf, and fo deſtructive to the 
Common-wealth, to be brought to.pak; 
ſays Baldwin in his Prolegomena, Not- 
withſtanding how odious ſoever this in- 
tendment was, and though it proved it- 
effectual in Caligxla, yet did Licinixs the 
Emperour attempt to doe the very fame 
thing: but God would not ſuffer ſuch a 

barbarous 
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| babarous ac to be done by him neither, 
fys the ſame Baldwine, 

So that as often as it is call'd to mind, 
what extremities fell upon the Lawyers 
in the ſufferances of their perſons, and 
how near the whole Body of the Law it 
kf was to be ſwallowed up and at once 
dyoured , and that from no foreign ene- 


| my, but from the Roar Emperours 


themſelves, who ſhould have protected 
both 3 it muſt alſo be remembred , that 
thoſe Emperours were ſuch, whoſe acti- 
ons are hated and abhorred by all that 
reade them , and themſelves ſtigmatized 
for cruel and unnatural tyrants, and eſtee- 
med rather Monſters than Men. Let it 
be con{idered alſo , that rhey did it to 
make way for their unbridled and tyran- 
nical wills, which they thought might be 


more licentious, when there was neither 


| I nor Law left to awe them. And 


etit withall be ſpoken to the eternal ho- 
nour of that Law, that it ſtood flouriſhing 
notwithſtanding,after ſo many Emperours 

had vainly attempted to throw it down. 
But never was it {o near to utter ex- 
tirpation , as when a combined ſtrength 
of barbarous people over-ran the We- 
ſtern part of the Empire: For we reade, 
at 1n- leſs time than the compaſs of 
eighty your, traly ( though anciently the 
lirength and ſea of that Empire) was ſe- 
ven times brought almoſt unto cefolaripn 
Y 


F 
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by fire and ſword of the Barbarians, wiz 
Firſt, by Atarick King of the Gorhs, who 
ſack'd Rome , Naples , and other place 


Secondly, By Attila King of the Hwn 


who razed Florence, waſted Lombaray, 20d 
not without much Uifficulty was divetted 
from the ſpoil of Rome, by the interclſion 
of Pope Leo. Thirdly, by Geſericus King 
of the Yandals, who alſo had the ſackage 
of Rowe it (elf. Fourrhly, by Biorgss King 
of the A/ani, in the time of the Empe- 
rour ajoranns. Filthly, by Odoacer King 
of the Herali,who drove Auguſtulus the laſt 
Weſtern Emperour out of his eſtate, and 
twice in thirteen years [aid the Countrey 


deſolate. Sixthly, by Theodorick King of 


the Goths, called in by Zero Emperour of 
Conſtantinople, to expell Odoacer and the 
Heruli. And ſeventhly,by Ga»debald King of 
the Burgundians, who having ranſack all 
Lombardy, returned home again, leaving 
poſſeſſion to the Gorhs. | Con 
. And when the Geths had reigned in 
Tal under eight of their Kings for the 


| ſpace of. ſeventy two years, they wereat 


haſt ſubdued by Bel;/arins and Narſes, and 
Taly united once more to the Empire in 
the time of 7«ſt5nian. But Narſe _ 
overned 7aly about ſeventeen years, and 
ing after" ſach good ſervice moſt de- 
ſpitefully uſed by Sephia the wife of the 


paſſages of the Conntrey to 41boinns King 
0 
: 


EE. 
—/ 
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 Emperour -7«ftnus, in revenge gpened the 
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of the Limbards, then poſſeſſed of Par- 


- wnia, Who coming into 1raly with their 


Wives and Children, poſleſled themſelves 
of all that Countrey which anciently was 
inhabited by the Ci/alpine Galls, calling it 
by their own names Longobardia, NOW COr- 
ruptly, Lombardy, And afterwards in pro- 
cels of time they grew ſo mighty and 
ſpreading there, that there are reckoned no 
els than twenty three Kings of that line 
ſucceeding one another in 7aly, and their 
Kingdom endured no leſs than 206 years. 

tal therefore being thus rent from the 
Roman Empire, and the Imperial (eat being 
quite carried out of the Welt, and fixed in 
the Eaſt at Conſtantinople, the POWET there- 
of came to be leis feared, and other of the 
Rman provinces were likewiſe aſſaulted : 
For Frazce, aſter it had been long harafled 
by the incurſions, firſt of the Bargundians; 
and then of the Geths, was afterwards in- 


vaded and quite poſſefled by the Frazks 3. 


who having long hovered on the banks 


of the .Rhexe, at laſt rook advantage- of 


the diſtractions of the Empire, and ven- 
tured over the River under the condudt 
of theit firſt King Pharamord, and quite 
expelled the Romans, and laid {uch a ſtrong 
foundation of government there ; that 
they have in a conſtant and un-interrupt- 
ed ſucceſſion continued there ever {ince. 
_) 
to the Romans neither, out of which they 
0 were 


Pp did not long remain in {ubjection 
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were driven by the Goths alſo, who kept 
the quiet poſſeſſion thereof very near three 
hundred years, till the 4or75 and Sara- 
cens diſpoſſeſſed-them 5 who there reigned 
full ſeven hundred years. 

As for Germany, it was never wholly 
ſubdued by the Romans, but what they 


had gained thereof, the French, ZBurgund: 


ans, Almans, and other Dutch Nation 
took from them: till in the end the 
French prevailing over the reſt, extended 


their Empire over all the modern Ger 


many; Chiefly performed by the valour 


of Charles the Great, King of France, 
created Emperour of the Weſt by the 
ople of Rowe, and Crowned with the 


mperial Crown by Pope LZeo the fourth, 


with whom and his {ucceſſours it remain 
ed above an hundred years. till at laſt by 
alienating whole countries from it (ſome 
titulary acknowledgrnent onely excepted) 
and by difmembring it into many Principz 


lities and inferiour States, and thoſe made 


abſolute and independent, that great Em 
pire came to be nothing in effec, but 
magni nominis umbra, the ſhadow of 2 
mighty body, a mere empty Title; h# 
ving no reſemblance of the Roman Em: 


pire, from the which in the perſon of 


Charles the Great it was quite divided. - 
England alſo, that was made a peri 


member of the Roman Empire, being iN- 


vaded by the Scors and Pi&s, and the ks 
mani 
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movs-being enforced to- recall their Legj- 
0ns they; had here, for the defence of 7taty 
irfelf, then waſted and deſtroyed -by the 
harbarous Nations, was relinquiſhed and 
iven Up, :4S a Province that was to be 
Feld by the . Romans no longer; Honorins 
being at that time the Roman Emperor, 
2nd Vitorinus the laſt Governour tor the 
Empire in the Ifle of Britain ; the Romans 
having been in it full five handred years ; 
and their Laws allo. . | | 

' Thus the Roman Empire being rent in 
ſunder;it is eaſte to. imagine;that the Roman 
Laws which conſtantly. attended the Ro- 
mans Wherever they went, were alſo dif: 
fpated in the ſame. tempeſt ; Laws and 
Government being like Hippocrates twins; 


they laugh and cry, live and die together: 


For Conquerours neyer think their Con- 
beſts perfect, till they have overthrown 
e ancient Government, Laws and Cu- 
ſtoms, and have put all into'a new mould 
alter their wn way. Neither is a People 
tiroughly brought under ſubje&tion to 
their new maſters, till they have.utterly 
renounced all that was preſcribed them by 
their former. Rulers : Nor is the danger 
of their revolting quite over; till they have 
Uite forgotten their firſt condition, and 
till a total change is-4made of Laws, Cu- 
oms, Habit: and Language. And who 

ows not, that it is in the power of the 
Sword; being well fortified; to _ 
2 Wat 
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what Laws and Rules it ſelf will upon'a 

people, who after a tedious and a de 

ſtructive war will rather embrace an ill 

conditioned peace, than run the hazard of 

a new war, where they are ſure to be 
ſwallowed up in ſpoil and rapine ? 

In this declining therefore of the Rymas 

Empire, many Provinces thereof being 

| poſleſled by ſeveral invaders, it is certain 

* Fuxta il- that the conquering people gave theirown 

_ Sul; if. Laws to the conquered, but ruled moſt 

kj ;; by power and arbitrary will. Is iss ſecuhs, 

vendicat en- Tays Dr.Dxck,* ſpeaking of the declenfioii 

fs. s of the Roman greatnels, non erat aliud pa 

4 = 57 ont renal dominandve j1t5 quam armorum potentia; 

_ craſſa literarum omnium ignorantia, leges om- 

nes barbarice,Gothice, Francice, Lombardicev, 

ſepultts jam legibus Romants, rerum onnium 

morfmque confuſio : In thoſe times there 

was no other rule, but what the ſword 

did give, a grok ignorance of all litera- 

tyre, the Laws all barbarous, had from 

the Goths, Franks, Lombards, the Roman 

aws lying now in the grave, and indeed 

* 7:4. x. d: Plain confuſion of civility, and all thing 

cauf. corrupt. whatioever, Ladovicw Vives © mentioning 

Art, the utter downfall that was of all learning 

at that time, tells us alfo the politickrea- 

ſon that animated that ſavage people to 

deal ſo tragically with it : 1-riſe ſunt 4 

ers lingae ac ftudia omnia, faith he 3 Nee ſe 

lam eis daetrattum eſt pretium, ſed contumehia 

aadita 5 ſeu quod nollent quenque in vittss pin 

| ſapert 
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ſapere quam wvitforem, & ut quiſque eſſet doc- 
tiſomus, ita craſſis illis hominibus inprimis e- 


' rat ſuſpetins, tanquam wafer & ad fraudes 


ac dolos maxime appoſitns ſeu quod emollire 
r hec veram virtutem opinarentar, AC mi- 
ms bello -idoneos redas, cu1 omnia illi tum tri- 
buebant, laudem, gloriam, decus 5, ex bello u- 
nm verum germanumque, etiam ſempiternum 0+ 
ririrati : They laugh'd at the variety of 
tongues; and at all literature ; Neither did 
they onely«giſeſteem them, but they caſt 
reproaches upon them alſo; either becauſe 
they were not willing, that any that they 
had now brought under ſubjection ſhould 
be wiſer than themſelves, who. being 
blockiſh, did caſt a jealous eye upon thoſe 
that were moſt knowing men as they that 
were ſubtile, and fitted for all politick and 
wily practices : or becauſe they had a 
conceit, that learning did too much ſoften 
and enervate valour, and render men nn- 
fit for war, in the which they thought all 
praiſe, glory and renown did lye 3 and 
that nowhere true and immortal honour 
was to be won, but in war onely. | 
Whichtorrent of ruine then happening, 
was the more unfortunate and fatal, in re- 
gard through J1raly and the European Na- 
tions being thus infeſted, that which is 
the Roman Civil Law now, and was col- 
le&ed and put together by 7/tinian him- 
kIf, and doth bear his name (though ſe- 
led or of a great confuſed maſs, con- 
O 3 liſting 
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fiſting of near two thouſand Volume, 
that had been fourteeen hundred years.; 
laying together by ſeveral Lawyers) could 
not have any place then in 7taly, nor could 
ever get entrance into thoſe parts for five 
hundred years together after the death 6f 
7aſtinian ; Becaule this body of the Lay 
that is now extant, was compiled and put 
rogether at Conſtantinople, after the Romy 
 Emperours had removed themſelyes thi 
ther, and kept-out of 7aly and the We- 
ſtern part of the Empire foP all that time 
that rhoſe-Barbarians were poſleſled of 
en ogra © 
' Howbeit it isno leſs certain, that the 
ancient Civil Law that was in being long 
| before 7»/tinias's time, and that very frame 
and model thereof which was drawn to 
ether and raiſed out of thoſe ancient 
oundations by ?«ſtinian himſelf, was the 
{oyereign and ruling Law at Conſtantinyl 
and all over the Eaſt, where the Raw 
_ then was, and was tranſlated in 
to the Greek tongue for the uſe of t 
people, and' there continued flouriſhing 
at that time when the Weſt would not 
admit it. * So. that it is to be noted, that 
when it was driven or kept our, it WY 
a barbarous people that followed all wi 
fireand ſword; and that it did not ſuffers 
lone, but all civility and learning was bant- 
ſhed with it too : and that it was neveri 
extirpated from off the earth, butit had 
being and continuance fomewhere. 
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* And yet there was a part of atyalſo, 


namely the Exarchate of Ravenna, con- 
iting of ten Cities with the territories 
belonging to them, which the barbarous 
people could not ſubdue, nor make them 
change their Governours , Government, 
or Lawsz who being ſtill ruled by the 
Viceroys and Lieutenants of the Conftar- 
tizopolitan Emmperours, were totally gover- 
ned by the Roman Laws as they were be- 
fore, And after the colle&ion of Laws 
made by 7»/#:nian was perfeted and pub- 
liſhed, and was now to be the onely Law 
for the whole Empire, it was ſent to and 
embraced by the Exarchate of Ravenna, 
and there practiſed, though no where elſe 
throughout al for five hundred years 
together. | 

Notwithſtanding, it cannot be truly 
affirmed neither, that even thoſe parts of 
ka which the Romans had quite loſt, and 
were made ſubject to this barbarous peo- 
ple, were totally guided by another Law, 
= had none of the Roman Law to guide 
them. | 

For, although the Gorhs ruled much by 
Laws of their own preſcribing, yet Caſ- 
fodore writes, that in the time of Theods- 
7c, and ſome of his ſaccefſours, the R- 
marLaw that had been in uſe there before, 


was alſo uſed ſtill, though but in a way 


of {ubſerviency to their own. 


O 4 And 
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And Ataulphus fully purpoſing Romana! 


omnia adeo in Gothicurs nomen Moresque mus 
tare, ut Romanum plane obliteraretur, {0 to 
change all that was Roman into the way 
and faſhion of the Gothick, Nation, that 
nothing that was Roman ſhould remain 
any longer, Mr. Se/den out of Oroſiin 4 
ſays, upon better conſideration had, he 
changed his reſolution quite, and did by 
all means ſtrive, »t Romane reſtitutionts aus 
tor habevetur, poſkquam eſſe nen poterat in- 
mntator, to be the chick ſetter up of the 
Roman policy, which he ſaw he ſhould 
not be able to throw dov-n. | 
For the time therefore that the Gus 
and Lombards were poſleſſed of 1raly, the 
Codes of Theodofrrs, and ſome things ta- 
ken out of the Gregorian and Hermogenian 
Codes, and Gajzs his Inſtitutions, Ulpiars 
fragments, and the Notes and ſentences of 
Paulw, all parts of the Civil Law, and an- 
Cienter than that body of Laws whereof 
7uſtinian was the compiler, were taken in 
and admitted into uſe together with their 
own Laws. Thoſe Provinces of France 
that are neareſt unto /aly, when the Giths 
came to invade them, were alſo permit- 
ted to enjoy the Reman Laws upon the 
{ame'terms; and eſpecially when Honorias 
and Arcadius ſurrendred Acquitain, one 
of the conditions was, ut lex teſtaments- 
rum 115 ſalva efſet, that their Laws for or- 
daining or expounding their laſt Wills 


- 


. 
, 


ſhould not be infringed. - _ © And 


if 
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And Alarick the ſecond, one of the 
Githiſh Kings, was fo affected towards the 
Reman Laws, that in the year 506, he em- 
ployed his own Chancellour Aiams to 
make a Colle&tion out of the ſeveral 
parts of the Roman Laws, whereof the 
Theodofian Code was the chief, and to write 
Notes and Expoſitions upon it 5 which 
after he had done, it was publiſhed and 
et forth to be obſerved as Law in France, | 
And Mr. Se/dez writeth, © that the fame « Diſprt. ad: 
\ Kingdid the like in Sai too as well as in Fit. ca. 5- 
France, _— Para. 4 
' Ho that albeit ruine, devaſtation, and 
violence had buried all that was Roman 
belides; and for the better and more ſure 
keeping of what was gotten, clean ano- 
ther Government and another Law was 
alſo ſetled ; yet the Roman Law, either 
out of | neceſſity , becauſe they ſaw the 
hearts of that people ſo ſet upon that Law, 
that they wou Fo never have remained 
mile or peaceable without it, or out of 
ome good eſteem that fſach a wild and 
\ barbarous people bore to it themſelves, 
' finding it to be ſo wiſe, ſolid and ratio- 
nal, was ſtill retained in ſome uſe in 7ah, 
France, Spain, and in Germany tO, as the 
lame Mr. Selde» affirmeth, amidſt its very 
enemiess though much diminiſhed, cor- 
rected, and controlled by their own ſu- 
pereminent and over-ruling Law. So 
good a piece of policy, and ſuch a _ 
| Cia 
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cial mark of wiſedom was it then accoun- 
ced, to have two Laws in the ſame Ter- 
ritory ; the one of the Romans for private 
matters between man and man, for which 
if was ſo {ufficient, full and equal ; the © 
other of their own, to direct and ſteer 
the publick upon all accidents, which 
they meant ſhould ſuper-intend and reign 
in chief over and above the other. 

But farther, not onely the ule, practice, 
and obſervation of the Roman Law has 
been in danger to be quite loſt and wholly 
ſer aſide, but the very books and writings 
of the Law have run very hard fates alſo; 
ut mirum fit vel has qualeſcunque juris Roma- 
ni reliquias ſupereſſe, ſays Baldwine in his 
Prolegomea ; that it may be admired we 
have ſuch parcels thereof extant at this 
day. It was a moſt unhappy fate, and 
very worthily lamented by all learned 
men, that after 7«ſinian's compoſition of 
the Law was perfected and ſet forth, with 
a command, that that onely ſhould be 
the Law of the Empire, enmibirque ami- 
quioribus quieſcentibus, nemoque audeat vel 
comparare eas prioribus, as Fuſtinian's Own 
wordsare 3 * all the old Laws being quite 
put to ſilence, nor that any ſhould dare 
to make compariſons between them ; the 
very Law-books themſelves being two 
thouſandVolums,as we ſaid before(where- 
of $-vagy new work was but'a choice 
ColleQion, raiſed out of a confuſed and 

| ; an 
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an indigeſted heap, and. thence put into 
order) did. thereby lye neglected fo long, 


that in procels of time, they periſhed 


quite, and were never ſeen more. 
Queſtionleſs had they been preſerved, 
and tranſmitted unto poſterity entire, 
would have acquainted us with muc 
more of the Roman Antiquities than we 
now know ; the Civi! Law that we have 
would have been much better underſtood, 
when we might have gone to the Original 


from whence it came; and the contra- 


ditions now contended about ſo much, 
would have been eallily reconciled. 
The ſenſe of this loſs did caſt Sabinrs 


Flridss, who charges it upon 7uftinian, 
into ſuch an ecſtaſie of indignation, that 


he ſays, Jofinie died mad with the con- 
{cioulneſs and horrour of ſupprefling 
theſe books, and judges him not worthy 
ever to haye been born. But Franci/cus 
Philelphas goes Aa {train higher, plainly um- 
precating in this manner : - 


 utinam Superi, ſs. quid mortalibus uſquam 

Tin 4 reliquum, te, 7uſtiniane, ſub imis 

Manibus ardents plett ant Phlegetonte jacentem 

Poſtqudam tanta Italis millena wvolumina 
legum | : 

Principe te clades, te principe peſtis ademir. 


| Now though 1 ſee not any ground tO jul- 


ite { h bitterne(s, nor indeed de- 
fife ſo. much bi nes BT 2 Eervedy 


203 


204 


The Excellency. of - Tib.}t 
fervedly to make that renowned Empe 


" rour Authour -of ſach a crime, being & 
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ſpecially thought by the moſt not guilty: 
yet ſince thoſe books 'of Law that ate 
left us, which are. but an extra& from the 
other, are of ſuch high price and value, 
ſurely, when the other periſhed; there was 
loſt a very great treaſure. 
Again, as there were three Cities fz- 
mous above all others, for the nouriſhing 
and maintaining of the ſtudy and learning 
of the Civil Law, to wit, Rome, Beryius 
and Conſtantinople 3 In which three Cities 
onely by an expreſs conſtitution of 7ufti- 
ian, 8 it was to be read and taught to 
others, and no where elſe throughout the 
Roman Empire 3 ſo it was not poſſble 
but the books and writings thereof muſt 
be loſt and deſtroyed, as indeed they were, 


in the direfull events of thoſe Cities : 


For Rome was often ſpoiled, fack'd, and 
laid waſte, by rude and ſavage peopk, 
who would not ſpare books or learning, 
that they knew would deteſt, condemn 
and cenſure them, and their barbarous 
ations. Berytus was {0 utterly ſwallowed 


-uÞ in an Earthquake, that nothing of the 


whole City was left above ground. Co 
ſtantinople in Zeno the Emperout's time, in 
the ou 478 was almoſt wholly deſtroyed 
by fire; in which periſhed, amongſt o- 
cher things, an hundred and twenty thou- 
ſand books ; and is fince fallen into the 


power | 
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rower and hands of the Twrks, profeſſed 
enemies tO civility and learning, the fame 
being taken by 1{ahomer the Great, inthe 
time of Conſtantine Palzologus thelaſt of -_ 
the Gracian Emperours, in the yeat 1452. 

Thus has it fared with the very books 
and writings of the Civil Zaw; bur ſfach 
has been the providence of the Al- 
mighty in preſerving this neceſſary piece 
of learning, that neither any nor all of 
theſe diſaſters have been powerfull e- 
ough to extinguiſh it. For although it 
ſkemed ſometimes to be buried, and no 
where viſtble, yet at laſt by one means or 
other it was. reſtored and brought ro 
light. | 

But to none more is the honour of 
this reſtitution given, than to the Empe-. 
rour Lotharius the ſecond, who underta- 
king a war againſt Roger King of Sicily 
and Naples, after he had taken by ftorm - 
the City of Amalphis in Apalia, he there * M- Selden 
found the chiefeſt and moſt authentick mT __— 
part of the Civil Law, the Digeſtsz which the utes - 
was from thence conveyed to Piſa, and Palace, and 
afterwards to Florence, where they have 15 never 
been kept with the greateſt care, and had j7u8ht . 
in much veneration and eſteem 3 * and with Torch- 
this was in or about the year, - 1137. light and 0- 
The other parts of 7»ſt5nian's frame and ficr reve- 
Collection were found at Ravenna about _ = Favor 
the fame time. cue ad caps 

- 17.10 fin, 
Theſe 
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Theſe books were no ſooner pull'd ax 
it were out of the duſt, but by the ſame 
Emperour's command, they . were every 
where divulged , taught in Schools and 
Univerſities up and down the Empire; 
the barbarous Laws as it were ſilenced, 
and theſe in practice made the rule for all 
T_—_ . _ ---. ..--; ; 
And indeed the fame and reputationof 
them ſo ſpread, all kind of learning re- 
viving with it at the ſame time, that in a 
little ſpace: of time it got footing alſo 
with the other ſciences in France, Spaiy 
and 74h, and in all the Weſtern .part of 
Exrope, where it has been in greateſt uſe 
ahd higheſt account,as well in ſtudies as in 
Judicatories ever ſince, to this very age 
of ours; Nay, the Civil Law after it was 
once reſtored and taken notice of, having 
long lain hid and concealed,drew the hearts 
ahd ſtudies of men after it in fiich a won- 
derfull manner, arid grew. to that mighty 
eminence and power, that the moſt were 
intent upon the ſtudy of it, and but few 
in compariſon lookt after any other lear- 
ning. Eo oof 
 Giratldur of Oxford charges it as a fault 
upon the ſtudents of his time, and tell 
that one Martin a Conn, 20 ſharp- 
ly reprove the Univerſity of Oxford at a 
ublick congregation, for devoting them- 
elves wholly to that ſtudy, oglering all 
other learning 5 ſaying; add /eges wr” 

| (7 


# 
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es reliquas ſcientias omnes ſuffocaverant, the 
Imperial Laws had ſwallowed up all the 
other Sciences. = 

Alſo Daniel! Morlzs in the ſame Cen- 
tury, being in Hemry the ſecond's time, 
writes, that the Law was ſo much ſtudied 
in Oxford, quod pro Titiv &- Seio Ariſtoteles 
& Plato penitus oblivioni traderentur ; that 
Titius o Szixs were minded altogether, 
and Ariſtotle. and Plato were quite for- 
otten. And Roger Bacon, that had made 
imſelf eminent in all . the ſciences, did 
upbraid the Biſhops of the ſame age, for 
minding Divinity ſo little ; adding, q#04 
cavillationes jaris defedarent Philoſophiam,the 
ſophiſtry of the Law would corrupt the 
true Philoſophy: : 
Stephen Langton Arch-biſhop of Canter- 
bury took up the ſame complaint in Herry 
the third's time; againſt the Monks of his 
time, qu relifto agro veri Booz,, nempe ſarra: 
Scriptura, ad alium agrum, ia eſt, (cientiam 

ſecularem; pro cupiditate terrena tranſirent 5 
who through greedineſs of filthy  lucre, 
which was then to be gotten chiefeſt 
from the Law; did forſake the knowledge 
of the Scriptures, and hunt after ſecular 
knowledge. "70 

. The like lamentation was made+by 
\Robert Holcot of the order of the Pred:- 
cants in Northawpton-(hite , in Edward the 
third's times /eges & canones, ſaith he, 
iſtis temporibus innumerabiliter ſunt facunaes 
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concipiant divitias & pariunt aignitates 3 ad 


ullas confluunt quaſi tota multituao ſcholarunz 


his aiebas : The Laws and Canons are im- 
meaſurably - profitable in theſe times; 
riches and honours ſpring from thence ; 
almoſt the whole number of Scholars re- 
fort thither ; for indeed the greateſt pro- 
feſfours in Theology,that were,did fo little 
content themſelves with that one way of 
advancement, that they did frequently 
aſlume degrees in Law, to fit and qualifie 
them for other preferments alſo. 
- But ſure it is, theſe complaints and ob- 
jurgations of private men could fo little 
keep this luxuriant growth of the Law 
from ſpreading; that the very Edidts and 
Decrees of Princes could not bring it 
down. 
Matthew Paris in his Hiſtory upon the 
year 1254. and in the Additions, pag. 883. 
Edit. Noviſſ. makes mention of a conſti- 
tution made and publiſhed by Pope In 
cent the fourth, by which it was ordained; 
that no profeſſour of the Laws ſhould be 


. promoted to any Eccleſiaſtical dignity in 


France, England, Scotland, Spain and Hur 
gary; and that from thenceforward the 
Imperial Laws ſhould not be read in 


thoſe dominions, if the Kings and Prin- 


ces ſo thought fit. Pope Honorins: the 


third forbad the reading or teaching of 


the Civil Law in Pars, in the year 1220" 
Thoſe 


—CK 
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Thoſe Popes thought that the reſtraint 
of the Imperial Law, would be a ready 

means to bring into requeſt the Canon 

Law, which was as -it were but new ſet 

up, Upon deſign therefore to bring in- 
to.credic their own Eccleſtaſtical Law, ra- 

ther chan out of any diſlike of the Civil, 

were thoſe prohibitoryDecrees made;how-. 
ever they very much failed of that effect” 
that was intended them : for we may have 

obſerved to this: very time, that al] thoſe 

Chriſtian States that do acknowledge the 

Popes authority and power, have fo e- 

qually divided their re{pect between borh 

thoſe Laws, that they have appointed to 

exch their proper function ; deligning the 

one to -be ſerviceable to Civil matters, 

the other to Eccleſiaſtical; and fo by ſuch 

moderation have done very equal right to 

both. Ar the fame time that the Civ:/ 

Law was publickly read at Bononia by the 

means of Lotharins the ſecond, it was 

brought into Eng/and by Theobald the 

Arch-biſhop of Canterbury , and being 

publickly read in Oxford by Vacarias, 1t 

grew fo general a ſtudy, and other lear- 

ning was ſo much neglected upon it, that 

King Stephen incenſed thereat, ſent forth a 

peremptory command, that it ſhould be 
rad in England no more, that YVacarius 

ſhould forbear to teach it any farther, nor 

that it ſhould be lawfall for any to keep 

ay books of the —_ Laws by them ; 

| Se 


2IO0 


& Diſſertat. 
ad Flet. cap. 
7: parag. Ge 


rous, when malice did moſt ſtrive to d 
 ſtroy it. | | 


Sed parim valuir Stephani prohibitio ,, nam e 
magis invaluit virtus legis, Deo favente, qui 
cam amplins nitebatur impietas ſubvertere| 
ſays Mr. Selden, * But King Stepheys 
prohibition did prevail but little ; for 
the power of the Law, God profpe- 
ring the ſame, ' waxed the more vigg- 


. Charles the ninth, 2nd Henry the third 
of France, did alſo by ſending forth their 
Edits forbid the Civi! Law to be taughr 


in Paris, or that any Degrees ſhould betz | 


ken in that faculty. Philip the Fair, and 
the Parliament of Paris anciently, dif 
ftraitly charge, that no man ſhould dar 
in any pleading to urge or cite the Roman 
Law againſt a ſpecial Law of the Nat- 
on. In Spais it has been made no leſs that 
a capital crime, to offer or alledge the 
Roman Law, as compulſive 'or bing 


big. --* +: = 
* And ſurely it is a high indignity toan 
Prince, to have any foreign Law ſet 
againſt, and to beat down his own. Ant 
therefore in the ere&ion of Univerkis 
in Fraxce, the Kings have always declare 
that their purpoſe was to have the Ci 
and Canon Laws in them publickly pv 
fefled and taught, ro make uſe thereof 
their diſcretion, but nor that the fubjets 
thould be any way bound thereunto, 
they ſhould ſem to deroeare fom n 
Ty OB | | a 
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Laws of their own Countrey, by advan- 
cing the Laws of ſtrangers !. 


2IL[L 


| Bodin. de 


Theſe and ſuch like Edits and Decla- 72: 4b. 1. 
ations of Princes, have been always of © *: 


full force and power, as moſt juſtly they 
ought to be, to limit the vaſt and univer- 
fl power of the Civil Zaw, and to keep 
it from getting above and prevailing over 
the Laws and Cuſtoms of their own Ter- 
ritories z for that were no leſs than to 
worſhip two Suns in one and the ſame 
frmament, and to call in the Roman So- 


 vereignty, which was long ago caſt off. 


Rt that the Civil Law ſhould not be'ſtu- 
died, publickly taught, no Degrees taken 


| nit, nor cited -in their Judicatories in a 


miniſterial and ſubordinate way to their 
own municipal Laws and Cuſtoms, or 
that it ſhould not be admitted to teach 
us true equity and ſound reaſon, their re- 
raining Edits never have ſo far prevail- 
edfo totally to ſuppreſs it, from the time 
of Letharins the ſecond, the firſt reſtorer 
and re-eſtablither of it, to this preſent, 
which is now full 500 years. Plurimim 
aſtat lex 2 jure, ſays the ſame Bodinez 7us 
enm fine juſſu ad id quod equum bontmque 
o ; lex autem ad imperantis majeſtatem per- 
inet : There is much difference betwixt 
Right and Law ; for Right without any 
command inſinuating it {elf into the foul 

2 juſt man, recommendeth to that 
Which is good ad equal but Law im- 

2 


porteth, 
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porteth a command of ſome Sovereign, 
which may force and hurry the will to 
{ſuch an action, which in equity or right 
reaſon may not be good or laudable. As 


a Law ro bind by its own proper power 


and virtue, or by any authority of thoſe 
that made it, the Imperial Law is not 
2dmitted in any Nation. Yet no Chri- 
ſtian Nation; with all the expreſs Decrees 
that they :have at any time made againſt 
it, has been able to exclude it, as it con- 
tains veram naturalem rationem, optimum in- 
ter omnes leges hamanas exemplum, aquitatis 
normam, authoritatem- prudentum, 'veram jt 
ftitie rationem, artem & ſtientiam juris, & 
xt bonos mores complettitur ; they all admit 
it, as'it does propound and hold forth true 
natural reafon, and as it is the moſt imi- 
table pattern amongſt all the Laws-of 
men, the rule of equity, the voice of Sage 
men the true method of juſtice, the-art 
and knowledge of doing right, and as 'it 
comprehends inſtructions for a moral life: 
For thus to ſhut the door againſt it, were 
co renounce reaſon,equity, juſtice 3 and to 


defie all moral goodneſs. 


Thus much may very well ſuffice to 
thew how the Roman Civil Law has had 
the ſingular honour and prerogative which 
no other Law has had, to be reſcued from 
that univerſal deluge of abolition, which 
hath fivept away all. other ogjent Lan 
OO COL 5 Td ents 


Cap. INT. the Civil Law. 

beſides it and not onely to out-live Ree 
it elf, but fo. our-ſtand many dangerous 
aſſaults and caſualties, and divers ſharp 
perial Ediets that have been made againtt 
it, and to continnge to this very, time a 
large and accompliſhed body. This ſare- 
ly, next to the Providence of God; who 
hath ſo diſpoſed it, muſt needs be -afſcri- 
hed, and the cauſe. muſt needs be concei- 
ved to be, ſome eſpecial excellency and 
rare wiſedom that is in the Law it ſelf; 
For elſe why have not other Laws conti- 
nited as 16ng, as that has done ? 


P CHAP, 
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CH AP. IV. 


That Foreign Nations in doing of Right 
between Man and Man, 'do mainly 
prattiſe and make uſe of the Rules 
and Diflates of the Civil Law. 


Hat .the Roman Civil Law, framed 

{o many hundred years ago, and de- 

viſed for the uſe of one Nation onely, is 
ſtill extant ard in being art this day, the 


ſtate it felf being quite extinct ; poſſhb! 


it may not ſeem commendation and praiſe 
ſufficient, except the uſe, practice and ob- 
{ervation of it up and down divers great 
Nations of the World be alſo ſhewed, 
The next thing therefore that we have to 
fay in farther praiſe thereof is, that the 
greateſt and beſt ordered Nations, though 
they manage their publick. occaſions and 
affairs of State by rules and directions of 
their own ordaining, having an eye to the 
nature of their people , way of govyert- 
ment, and preſent exigencies onely ; yet 
in the diſpenſation of private juſtice, and 
in pacifying the debates and differences 
that do ariſe between their ſubjects, where 
mere right and equity onely is confiders- 
ble, they uſe and practiſe the rules and 
principles of the Civil Law chiefly. 


Peculiar 


— © 
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- Peculiar Statutes, Ordinances, Cuſtoms, 
2nd municipal Laws every State. has of its 
own making, which in the = of 
its proper affairs it does pre fore any 
other Laws or Conſtitutions whatſoever, 
though in reaſon and convenience they 


may ſeem much better. Yet humane oc- 


currences are ſo many in number, and in 
circumſtances ſo greatly differing one from 
the other, that no Nation is perfectly ſaup- 
plied with Laws of their own to anſwer 


- them, but thar there is ſtill need of ſome 


ſubſidiary Law, more univerſal and com- 
prehenfive than its own. - 

.. And from this ground is it, that moſt 
States have entertained the Imperial Law, 
to ſupply and affiſt where their own is 
defeftive; making their ſtudy and ſcience 
of Law to confiſt in that, bur the uſe and 
exetciſe thereof to be reſtrained and boun- 
ded by their own proper Laws, which e- 


and chiefly to: be obſerved. Wherefore 


_ Nation requires to have firſt known, 
f 


if you travel intro their States, and ſhall 


aſcend up into their Courts and pla- 


ces of Judicature, both Judges and Ad- 
vocates will be every where found to be 


all Civilians and Graduates in that facul- 
ty.3 and the proceedings in cauſes there, 
to be moſt after the form and manner of 
the Civil Law. And when any caſe comes 
tO be reſolved by final ſentence; if there 


be any proper or peculiar Law of their 


F 4 own 
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own Countrey to determine it, judgment 
paſſes, as that ſpecial Law dire&eth; but 


if that be wanting, as commonly it is, pre- 


{ently recourſe is had tothe Civil Law;and 
by that is it both —_ and judged. 
Which becaute it ſhews the tranſcen- 
dent excellency of this Law, being inci- 
dent to no other Law beſides, and being 
not throughly enquired into, may ſeem 
incredible to many men, it is therefore a 
point worthy of a ſtri&t examination, and 
fit to be fully cleared and perfectly under- 
ſtood. f 
For peradventure it may not pals with- 
out a wonder, that a Prince or Commor- 
wealth ſhould not be able to manage thei 
rule and government by Laws of their 
own deviſing 3 or that any differences 


ſhould ariſe amongft their people, which: 


they knew not how to decide of them- 
ſelves, but muſt conſult with the Oracles 


; Of other Nations. | 
Ir ecliples, ſome may think, the Ma- 


jeſty of a State, to have rules preſcribd to 
it by others. And fince the time that a 


diviſion of Kingdoms was firſt made, and 
each had their bounds ſet them, no Po- 


tentate, no not the Emperour himſelf has 


.Pretended to a power to give Law to any, 
- but to ſuch as have been his ſubjects by 
- birth, habitation or gonqueſt. Neither 
-can Laivs be made td regulate the whole 
World, ot to bind all people, ſays $#4- 


YR 
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ve, ® Beſides, que Leges Romants congriue- * Lib.3.de le- 
lant, non omnibus jam. congruunt : mutata eft Z1D. Cas 4\MtsT 
ratio vivendi, ftatus rerum mutatug, lays Lu- 7; Mn —_ 

dwvicus Vives 3 * The Laws that were Pro- rutr.art. lib.7. 

per for the Romans, ſuit not ſo well with 

others 3 the manner of living is not now 

1 it then was, the ſtate of affairs is clean 

changed, climates differ, and the tempers 

of people differ roo 3 new and ſtrange 

accidents do frequently ariſe, which will 

require new conſtitutions to ſettle them ; 

the form of governing is divers in ſeveral 

times and places, . the Laws therefore can- 

not poſſibly be the ſame 3 Monarchical 

Laws are of no uſe to a Popular govern- 

ment; and Popular Laws do not fit a 

Monarchical State : Severe edits will not 

ſuit with a mild and gentle people ; and 

contrariwiſe, barbarous or untractable na- 

tures muſt not be dealt withall by gentle- 

nels or clemency. It may therefore be 

queſtioned, how the Civil Law that was 

made ſo many hundred years ago, and fot 

one ſingle Nation, can be accommodated. 

to other Nations, coming in ſo long a 

tra& of time after them , and differing 

from them in habit, language, ſituation, 
manners, and form of government. 

\ - Belides, to hear of the general uſe of 

the Civil Law in foreign pars;, is ſo odi- 

ous and offenſive a thing to ſome humo- 

yu Anticivilians, that although they be 
karned, that they muſt needs know it 


to 
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ro be true, and having travelled abroad 
muſt needs have ſeen it ; yet to take 4 
way all belief thereof from the people of 


' this Nation, leſt they ſhould look too & 


vourably upon it, they do too frequenth 
ſuggeſt in their writings, That in Fraxce it 
has been forbidden under a penalty to 
reade the Civil Law to. atiy my audi- 
ence; and thoſe that ſhould hear the ſame 
read, were alſo to undergo the ſame pu- 
niſhmment ; And that in Spain to cite the 
authority of the Civil Law in Court, has 
been made an offence no leſs than capi- 
tal. But mT do not add withall (which 
they know they may as truly) that theſe 
{hatp edicts laſted nor long. but grew out 
of uſe very long ago ; and that the Ci 


Law does flourith no-where fo much & in 
thoſe two great Monarchies, and ſo has 


done for a long time together ; and have 
both ſent forth men as famous and re- 
nowned in that profeflion as-in. any 0- 


ther : of whom .mentioh ſhall be made 


hereafter. For both the ſtudy and praftice 
of the Civil Law has been found of ſuch 
abſolute uſe and necefſity, that thoſe Stats 
that have been bronght upon ſome pre- 
tence of convenience to ſuppreſs-it, have. 
been glad after ſome little want thereof to 
re-eſtabliſh-it and ſet it up again: . 

_ Baldwine in his Prolegomena takes inal 
Chriſtendom in this . particular ; - Reby! 
Gbriſtiana; faith he, probavit Fetiniege # 

tit 
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lticas Romanorum leges, quas equitate ſumma 
ſubrixas & naturalium notionum 'boueſt ati 
poximas eſſe videbat 5, edſque reverita eſt tan- 
quam Des dona & beneficia : Chriſtian Reli- 
jon hath allowed of and kept the Roman 
For, which it (aw were grounded upon 
pure Equity, and came neareſt to natural 
integrity it ſelf, and hath ever ſ{wace reve- 
renced them as the gifts of God, and bleſ- HR 
ſings beſtow d on Man. 7s Civile Ronans- > Hf 
rum, ſays Weſenbeck,, ® propter ſummam #qui- ne legib. _ 
tatem & prudentiam, jus quaſi gentinm,& om- g, 
nium populorum bene inſtitutorum commune eſt : 
The Civil Law of the Romans, for its ſpecial 
equity and wiſedom, is: come. to be. as it 
were the Law of Nations, and of all well 
ordered people. 7us Romanum tam equum eff 
& rations conſentaneum,: ſays Melinews, P ut 4 i _ 
omniny fere Chriſtianarum gentium uſu & ap- !#4+ Pariſ. » 
pang one ER ſit fiefinm : The Roman ”_ =_ ffs. 
Wis ſo equal, and {o coming up to rea- 
ſon it ſelf, that by the uſage and accepta- 
tion of almoſt all Chriſtian Nations, it is 
tund into a general and common Law. 
Hoc Jus commune, {aith Peckius, 4 quod tantis q Ca. 28.De 
ugiliis excogitatum &* inventum oh, adeo bo- Regs jur. ins. 
mm G equum (emper viſum fuit omnibus, ut " prencip. ... 
bj quos Romani imperii leges non tenent, hoc ip- 
ſum jus tanquam equitati naturali maxime con- 


ſemtaneum, libenter ſequantur & abique ro 


bent, [udſgae leges per hoc mY : I his 
common Law, meaning the Roman, in- 
vented and wrought out by fo hard-and fo 


long: 
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long labour, has always ſeemed unto al 
States ſo good and conſcionable, as even 
thoſe Natiohs whom the Law of the R6- 
man Empire does not oblige at all, do not 
withſtanding freely follow and approve 
thereof, as moſt agreeable to natural equi 
ty, and do interpret theit own peculia 
Laws by them, Particularly for France, t- 
quinarins Baro © ſays, that, fi more Ratitor 
regionis aut lege Regia controverſie dirimi nn 
foſſint, ad jus Ceſareum velut ad Cuyoul av 7u- 
aces regis ceterique laici confugiunt ; If there 
be no cuſtome or conſtitution to deter- 
mine the controverſie, both Judges and 
People $6 to the Imperial Law as the bel 
that ever was. And a little after, 7as Re 
he, tommune jus Franci apptl- 
lant, & interdum abſolute jus, vel jus cl, 
quod eo jhre communiter omnes regiones tat- 
tar, ubi patum, mos, lex regia deſideritur; 
We French-men call the Roman Law the 
common Law, and ſomerimes ſimply the 
Law, or the Cv! Law, becauſe that Law 
all Nations do commonly uſe,where agre- 
ment, cuſtome, and particular Law is wat- 
f Rev. Fudic. ting Anexs Robertus, © another French 
lib;2. ca.1. Lawyer ſays, that ſome. Provinces n 
France, either by ſpecial privilege , or by 
ant from their Kings heretofore made 
as the Territo- 
of Tholsſe, and that of Dailphine, and 
e others, and theſe are call'd Provincs 


t Inſt. De ju. 
yat-gent-OfCi- 
oth, 


manum , faith 


0 uſe the Rotnan Laws; 


ingis ſcript, the Provinces of the 


written 
Law: 
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Law: ſome others, faith he, and indeed 
the moſt and beſt Provinces are governed 
by unwritten cuſtoms; but in the end he 
1dds for the whole Kingdom thus, Civile 
Rnwanorum jus in ſeuatu & tribunalibus Fran 
tie citare licet, non quod Romanis legibus pa- 
' nere meceſſe habeamus, ſed ut equitatis ratio'ex 
ut clariſſimorum &* prudentiſſimorum furiſ* 
emſultorum reſponſis attends & inſpici queat 5 
The Civil Law of the Romans is alledged in 
the Judicatories of France, not that we 
think out ſelves bound to them, but that 
out of the reſolutions of ſo many moſt fa- 
mous and moſt prudent Lawyers, the rule 
of equity might be extracted. For Spaiy, 
Fernanagas Vaſe HHS . t one of their OWN *De ſucceſ.cre+ 
Lawyers, ſhall give teſtimony, how the ©! #6.3-parag. 


- Imperial Law and the Law of their own ——_— 
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Nation goes hand in hand conjoined and 
link'd together : 7«: Civile Hiſpanorum, ſaith 
he, hoſpitio wiuutari recepit jus tivile Roma= 
num : jAmque noſtrum jus civile Hiſpanicum 
& jus civile Romanorum ſimul pariterq; coeunt, 
licet ex vi juriſaittionts illud recipere nos Hiſpa- 
mi non teneremur : 'The Law of $, pain hath 
ou a free admittance to the Roman 
Law, and now they are as it were united 
together, albeit there lies ho tie of com- 
mand upon us in $ ain to enforce a ſub- 
miſſion to it, 27 


CHAP, 
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CMAEF. Y. 


The general admittance and uſe of tht 
Civil Law in foreign parts, wu at- 
knowledg'd by our ſelves here in 
England. | 


Shall not travell any fatther to cite 
any more foreign teſtimony, to prove 
that - this Law is generally received and 
praited by other Nations 3 and the r2- 
ther, becauſe Dr. P=ck in his Book, has 


by variety of proof ſo ſufficiently made it 


| good already. But yet it is worth the 


v 21. Matti 
1609. 


ſetting down, what ſome of our own 
Countrey-men have in their Writings ac- 
knowledg'd to the very ſame purpoſe; 
and thoſe eſpecially amongſt the ret, 
whoſe intereſt and high valuation which 
they paſs upon the Laws of their own 
Countrey, will not permit them to af- 
cribe more to the Civil Law, than the juſt 
truth. will bear. | EY 

| And it is moſt obſervable, what King 
7Zames, himſelf, the learnedeſt of all Mo- 


dern Princes, ſaid here.im;a Speech made 
'tono leſs ſolemn aſſembly, than his Lords 


and Commons of Parliament, * which we 
have extant amoneſt his printed Works. 


< .As @& King, faich he, I have leaſt cauſe 


— 
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# of any man to diſlike the Common- 
*Taw; for no Law can be more fa- 
* yourable and advantageous for a King, 
© 2nd extendeth farther his Prerogative, 
* than it doth. And for a King of Eng- 
* land to deſpiſe the Common-Law, it 
* istoneglect his own Crown. Yet, faith 
© he, I do greatly eſteem the Civil Law, 
* the profeſſion thereof ſerving more for 
* general learning, and being moſt nece(- 
© fary for matters of Treaty with all fo- 
* feign Nations. . And I think, that if it 
* ſhould be taken away, it would make 
* an entry to Barbariſm in this Kingdom, 
< and would blemiſh the honour of Eng- 
* land; for it is in a manner /ex Gentium, 
* and maintaineth -entercourſe with all 
* foreign Nations. But I onely allow it 
* to have courſe here, according to thoſe 
* limits of juriſdiction, which the Com: 
* mon-Law it ſelf doth allow it. And 
* therefore though it be not fit for the 
* general government of the people here, 
* it doth not follow it ſhould be extin& 5 
* no-more, than becauſe the Latin tongue 
* is not the mother or radical language of 
; any Nation in the World at this time, 
* that therefore the Engliſh tongue ſhould 
* onely now be earned in this Kingdom, 
* which were to bring in Barbariſm. - 
And in another Speech in Star-cham- 
ber, s printed alſo ; © God forbid, faith * 20 Jun. 
* he; the Law of Nations { intending 2926. + 
ES; Ft » chereby $0 
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 & to fatisfie ſtrangers, which will not hold: | 
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* thereby chiefly the Civil Law) ſhould 
* be barred in this Kingdom, and that 
" for two cauſes; one, becaule it is a Law 


* themſelves fo well ſatisfied with other 
* municipal Laws; another, to fatisfie 
* our own ſubjects in matters of Piracy, 
* Marriage, Wills, and things of like 
* nature. 

And again, when he was ſo mightily 
prefling to have had an union of Znylard 
and Scotland under the ſame- policy - of 
Laws, as they had but one and the fame 
King ; in a Speech made upon that ſub- 
ject, Y extant in his printed Works, he 
told his two Houſes of Parliament, that 
in point of conjun&tion of Nations, the 
Civil Law ought to bear a great ſway; it 
being the Law of Nations. Theſe are 
the expreſſions of a King, the intereſt of 
whoſe Crown and Sceptre, and the Pre- 
rogatives thereunto belonging did depend 
upon the fayopr of another Law z and 
yet he poſitively and in down-right terms 
in the face of all his people, avows the 
Civil Law to be the Law of Nations ; and 
that all tranſactions of Treaty and of Trade 
with foreign Nations were diſpatched by 


the rule and reaſon thereof; and that the 


authority thereof was ſo great in the &- 


ſteem of ſtrangers, that they would reſt 


fatisfied therewith, when no municipal 
Law could ſatisfie chem. But in that he 
; err atgy *= 


ere 


— 


fa a» * 
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ers alſo, that when the people of Eng 
led (hall exterminate that Law, (which 


- muſt needs þe when the practice thereof 


is quite taken away or thruſt into a poor 
narrow compaſs) their honour will be 
obſcured, and they will be in danger to 
be over-run with Barbariſm ; it was ne- 
yer ſo well worth the obſerving, as at this 
preſent time. And it clearly ſhews, that 
wiſe and learned King did perfectly under- 
ſand the true uſe of the Civil Law 4, for as 
the- language thereof muſt needs be a 
th8ans to maintain learning, which does 
civilize and ſoften the minds of men ; fa 
there is.no ſort of learning with the which 


the.matter of it does. not correſpond and- 


participate 3 but aboye all it does afford 


orderly converſation amongſt men, .and 


for. righteous dealing each with other , - 


than any other ſtudy or learning whatſo- 
me, . | 5 ye 
But this practice and nſage of the Civi/ 
Law in foreign parts is yet better confirm-. 
ed by the authority of thoſe, who ſtudy- 
ng and profefſing the Law: of England, 
have been always jealous of the riſing and, 
gowth of the Civil Law. in this Nation. 
For though they have deſired to keep it 
low here ( for what reafon I need not 


mention) yet ſome of them have freely 


enough owned, how much it is in uſe and 


» 


practice in other Countries. - 


Sir 


more and better rules for civil living and: 
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Sir Francis Bacont iN his Epiſtle Dedicx: 
tory ta the Queen, ſer before his Maxim 
of Law, after he had told the Queen, that 
7xſtinian the Emperour did gloriouſly, and 
yet aptly call the Body of the Roman 
Laws, proprium & ſanttiſſmum templam ju- 
ſtitie confecratum, a true and a molt facred 
temple conſecrated unto juſtice 3 he ſays, 
that it is a work of great excellency in- 
deed, as may well appear, in that Fran, 
Traly and Spain, who have long fince ſha- 
ken off the yoke of the Roman Empire, 
do yet nevertheleſs continue to uſe the 
policy of that Law. 
| My Lord Elleſmere Chancellour of Ee: 
land, as Sir Francis Baron was, in his Speec 
of the Poſtnati, does exprefſly deliver, that 
the Civil Law is taken to be the moſt uni- 
verſal and general Law in the World. 
- Sir 7obn Forteſcue himſelf, Lord Chic 
Juſtice of E»gland, and afterwards Lord 
Chancellour in 'King Henry the Sixths 
days, in his book, wherein he does 
highly magnifie and commend the Laws 
© IR of Enzland above the Civil Law, yet he 
_ Far: -* could fay, * That Civiles ſupra bumana 
Cas 9. cunttas leges alias fama per orhem extollit glt- 
rioſa , The Civil Laws throughout the 
whole Wor 1d, are-advanced in glory and 
renown above all other mens Laws. 
Aw - -. Fulbeck alſo, another of the ſame pro- 
piſtle ro the {EN10n, and of great learning, does aget 
Keader, With the former in theſe words 5 _ 
| OMA 
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Roman Laws, faith he,"in the times of 


® oa > 


Ut 


—— _— Ld a _ 


Areadins, Theodoſrms and 7uſtinian, recover- 


ed their ſtrength 3 and. ſhining co all the 


Common-wealths of Exripz, as the Sun 


their worthineſs, and neceffiry uſe arid em- 
ployment, received entetrainment, coun- 


- foall the Climares of the Earth, have for 


renance, and great reward'of Emperours; 


Kings and Princes. m5 
Likewiſe Mr. Selden, a Graduate in the 


Common-Law, but a great Student in all 


karning, and one that ſeems to have ſear- 


ched narrowly into the ſtate of the Civil 


Law, as it has ſtood in uſe and requeſt in 
other Countries as well as in Eng/ans, in 
all times, in his additional diſcourſe upon 


Fliz, wholly ſpent upon that ſubject, 


owns the entertainment and uſe of the 
Coil Law in the Weſtern Countries of 
Exrope, that had leſt to acknowledge the 
Roman Empire long before, For in that 
fiſcourſe Þ he hath theſe words: : 

. Ita jam, id eff ſub annum 1145, receptus 
fuir farts 7uſtinianei nſus, ut quoties interpre- 
land; jura five vetera five nova frue ratio froe 
analogia defideraretur, aut mos aut lex expreſ= 


for non reperiretur, ad jus wud Fuſtinianeum 


tum veluti rationis juridice promptuarium ofs-. 
-: . 0» f ; \ W* 
mum ac ditiſſimum, tum at quod legem int 


made ſuppleret, eſſet recarrendum,  Certe ita 


ferme Rhodiam recepere veteres Romani legem 


n rebus nauticis, ut etiam apud nos & gentes 
"2 UVICINAS 


nonduns definitss ex ratione ſeu analogia com-. 


he + 
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vicinas leges recipiuntar Oleronane 5 cum in-: 
terim nec he nec ille ex authoritate ſui, qui 
primd condite ſunt, vim ſic obtinuerint. Atque 
ut Academe demiem non pauce alie per Eurs- 
pan Occidentalem hac in re, quoad ſtudioryn, 
miſtitutionem, Bononienſem';, Ita etiam Regna , 
alia & Reſpublice imperium Ceſarianum que- 
ad uſum juris ejuſdem aliquem imitate ſunt, 
retentis ſemper ac ubique moribus alids avitis 
legibuſque ſibi,, pro varia regiminis cujuſque 


formula, ante conditis, noviſque condendi tum 


libertate tum uſu. Neque ullibi pro fimplici 
juris norma in Occidente inde uſurpatum eſt ju 
illud Caſareum, ſed cum temperamentis qud 
jam diximus : That is, About the year 
One thouſand one hundred forty five, 7«- 
ſtiniau's Law came to be uſed in the We- 
ſtern part of Exrope, in ſuch caſes, as either 
the State had made no ſpecial provilion 
at all in them, or that there was no a- 


 ſtome to reſolve them by ; 'or where in 


default of both the caſe that fell out was 
to be ſetled by right and ſound reaſon, or 
by ſome other Cafes rhat in all circum- 
ſtances did reſemble the matter in queſti- 
on ; or laſtly, where the local Statutes 
themſelves were not ſo clear, but that 
they ſtood in need of interpretation, and” 
were ſo doubtfully penn'd, that ſolid re 
ſon afd a deep judgment was to be made 
uſe of to explain them. In all which a- 
ſes recourſe was had to the Law of 7uf- 
nan, as to the beſt and richeſt Trea in, 
 "Þ 


; 


and 
4 pect} 
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ing and reading of all kind 
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of legal reaſon and equitable knowledge ; 
_ could belt Tupply the want of 

liar Law either with concludent 
reaſon, or- with parallelling the caſe in 
queſtion with other expreſs caſes of the 
Law, as did exactly ſuit therewith. Much 
after the ſame ſort'were the Rhodian Laws 
embraced by the ancient Romans to tepu-' 


late ſuch matters as fell our at Sea, as the 
Laws of Oteron have been in England and 


elewhere ; when as notwithſtanding nei- 


-ther the one nor the other have had ſuch 
2 binding power in them, as they had 
when and where they were firſt-otrdained. 


And as many Univerſities at laſt were gut- 
ded by that of Bozoxia ( where learning , 
after it had lain a long time neglected, 
was firſt revived) in ſetting up the teach- 

| of literature 3 
{odid alſo other o_—_ and Common- 
wealths in ſome meafure make ule of the 
Civil Law, as the Empire did, reſerving 
to themſelves ſuch' old Laws and Cu- 
ſtoms, as they had proper to their ſeveral 
forms and ways of government, and the 
freedom of. making new, which they 
practiſed as oft as they had occaſion. Nei- 
ther, faith he, has that Imperial Law been 


at/ any time ſince obſerved in the We- 
ſtern Countries for a poſitive command- 
ing Law, but ever under the rules and li- 
mits before ſpoken of. bs 
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- The fame Mr;-Se/dev alſo. in his Mary 
Clayſum, © although he will have the Zy- 
+opean Nations .to- practiſe divers thing 
very oppoſite to''the Civil Law, as that 
there are no;Slaves now, or right of per- 
ſonal Poſtliminiage , as were by the Civil 
.Law ; and that: Goods caſt away at Sea, 
.dg: by: the-Cuſtoms and Ordinances of 
many Countries [accrue to- the Prince 
'themſelves, which by the courſe of the 


\-Cizil Law; were.,xeſtored back to the 


owners, or if they claimed not, went to 


the firſt occupant; yet he commends the 
Princes of Erepe:for eſtabliſhing the uſe 


of the Civil Law in'their Academies, and 
in their Tribunals.fo far, as their own pe- 
culiar Statutes were not cofitrary there: 


. unto. -- e112) . 
.-T cannot alſo 'omit what -Mr. Selaey 


writes in his Review upon his Hifory of 


"T5thes ;, 4 Where though he vehemently 
\ declaims againſt the groſs ignorance of 


thoſe, -that do not, ſtick to-publiſh here 
in.Eng/and commonly, that all other States 
are governed onely by the Civi/ Law ; and 
wou!id have ſuch to underſtand the diffe- 


rence betwixt the uſe of Laws in ſtudy or 
argument, and the governit authority of 
them : yet he acknowledgeth, that in the 


Empire and a good: part of 1a/, throu 
the power of Emperours and Popes, og 
authority of the Civil Law doth ſtill con- 


tinue 3 and that in Portugal the Reomar jt 
T2 i 6 ou! 
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vil Law is authorized by an Ordinance of 
State, in caſes which are not literally com- 
prehended in the cuſtoms or conſtitutions 


of the Kingdom. And as for other Chri- 
tian States, which acknowledge no ſu- 


periour, or any ſubjection to the Empire, 
as France, Spain, Denmark, Poland, the City 
of Venice, and what alſo in Germany hath 
made it ſelf free from the Empire, though 
25 it is Law, he will not have it to bind 
or rule with them ; yet he faith, in all of 
them, the reaſon of it brought into me- 


thod, is uſed and applied commonly to 
argument, when any of their Cuſtoms or - 


Statures come in queſtion ; becauſe the 
practiſers ſtudied it in the Univerſities, 
and had thence their degrees given them. 
And fo the old Imperial Civil Law water 
pro ratione, non pro inantto jure ;, & pro ra- 
tione, Onely quantum Reges, Dynaſte, & Reſ- 
publice intra poteſtatis ſue fines valere patiun- 
zur, that is, it is of force as Reaſon, not 
25 an introduced Law 3; and no farther as 
reaſon, than as Kings, Rulers, and Com- 
mon-wealths will have it to prevail with- 
in their ſeveral Territories. 

And yet the ſame Mr. Se/der alſo faith 
within very few lines after, that doubt- 
leſs cuſtome hath made ſome parts of the 
Imperials to be received for Law in all 
places, where they have been ſtudied. 
And albeit he be very vehement in afler- 
ting, that Juſtice is adminiſtred in every 
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State by its own peculiar Laws, yet he 


- admits alſo, that the interpretatibn of 


thoſe Laws in moſt places, ſave Englani 
2nd Ireland, hath of late time been much 
direted by the reafon of the Imperial, 


and onely by the reaſon of them; and not 


by their authority 3 and that alſo in cafe 
where they are not' oppoſite: at all to the 


ſpecial Law of the place, but ſeem to - - 


gree with 'the Law of Nations or Coni- 
mon reaſon. And he grants moreoyet, 


that ever ſince Frederich Barbareſſa's time. 


( which is near 500 years ago ) the Cizil 
Law has grown into a common profeſſioh 


in this Weſtern World.  . ©. 
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The Civilians themſelves do not en- 

' large the uſe and pradice of the 
Civil Law 22 forezgn parts, farther 

than Mr.Selden himſelf in his Wri- 
tings grants it to extend.”  * 


Rom what has been cited out of 
'L Mr. Selden, it does appear, that there 
5-25 much granted by Mr. Se/der: to the 
Civil Law, as ever was —_ by any 
Civilian, or ever aſcribed to ok any, Or 
that'any can wiſh to be granted to that 
profeſſion in any Nation. = 
' He in effec acknowledgeth, that when 
the uſe thereof came to be renewed in 
Eirope with other learning,it was found to 
' be foricha Treaſury of reaſon, judgment, 
and ttue natural equity 3 and fo uſefull for 
all matters that reſpe&ted Civil ſociety 
and government, that by the knowled 2 
and direction of the Civz/ Law, and the 
tules and principles thereof they knew 

ow to ſupply with reſolution ſuch caſes, 
& their National Laws had not*made a- 
Ty proviſion at all in ;, or if they had, but 
were dark or intricate, this 'would help 
to explain and illuſtrate them ; which net- 

er common reaſon nor any other hu- 
mane 
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mane learning would enable them to do, 
The Univerſities have therefore fine: 
made it their common ſtudy, and com: 
monly-given degrees in it, and have fax 
forth the, ola ours thereof into all Th 
bunals to be the Miniſters of right and ju 
ſtice there, al now at laſt it is grown to 
be a common profeſſion Fans vim Eu 
rope. "And'though the original authorig 
which it had*'in the Rar State, is quite 
worn out, no State being now ſubje& to 
the. Roman. Foyereignty:3 . yet Mr. Selde 
does admit it,to be entertained for a bind. 
ing Law; by Ordinance, in..ſome. place, 
that H__ __ authority upon it which 
of it ſelf-it hach not; in others uſualy 
obſerved as, a Law by 'cuſtome and prac 
tice ; but where it pailes not for Law ne 
ther way, thee the. reaſon and wiſedon 
Pons prevails, and £ 4, man ſuffer 
himſelf to. be convinced BED, PT. 
ba $6 itatis ſed. Vs. rations, not forcing the 
wi 44 law does, but as.by 

powerfu] By OcKing n, andar laſt co 
trolling the ike, 

Thus © goes Mr. & bim{elF; ad 
by no Civilian has a greater. latitude than 
this been.ever given to the C32il Lap. I 
what King ?ames ſpake to his P 

in the year 1609, touching be matt i” 
That there was no Kingdom.in 
not onely Scotland,but not aka Spun 


nor any other Kingdom governed mere 
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the Givi] Law, but every one of them 
- their dn (Or Sa} agreeable 
to their cuſtoms; as this Kingdom harh 
the Common-Law 3 we all unanimouſly 
own to be trae. 
' And what he told them of Scorlaxd in 
particular, in the year 4607, may be as 
well and as truly ſpoken of all the States 
in Ewrope, If a man, faith he, plead there, 
Gr the Law of the Nation is otherwiſe, 
it is a bar to the Civil; and good Chan- 
cllour or Preſident will oftentimes repell 
and put to ſilence an argument that the 


Lawyers bring out of the Civil Law, where 
{they have a clear ſolution -in their own 


the Civil Law in 


Law. . So as, faith: he, 
her caſes, but 


Seotland is admitted in no ot 


to ſupply ſuch caſes, wherein the Muni- 


cipal Law is defe&tive. This is generally 
reported by others, never queſtioned by 
our ſelves: For we are of opinion, there 
15 no people in the World governed {ingly 


by any one kind of Law whatſoever, nor 
indeed .can- be; much leſs can any State 


be totally- governed by the Roman Law, 


but that there muſt needs be a ſuperadded 
and a peculiar Law, eſpe 


ly as to go. 

vernment, ſuiting with the climate it felf, 
nature and manners of the people, the 
fafhion: and form: of -publick ations; di- 


vers .ecidents of the time, and ſundry 0- 


ther occurrences. Nay, we often fee it 


fall out, that ſome certain Laws that are 


ſpeci- 
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ſpecially made for a people, and at they 
fir tes 


ſt ordaining are found 'to be mo 


cellent and very wholeſome Laws; ye 


in proceſs of time through alteration 
things, and the very perſons themſelvg 


for which they were otiginally made, it 


is as gteat wiledom and as neceſſary-y 
change them, and quite take them'"away, 
as it was at firſt to deviſe: them. *'Itis 


wonder therefore, that divers parts of the 


-Civil Law, that were' accommodated: th 


the nature of the Reman People onely; and 


the uſages chen in being, ſhould prove ig 


qually amongſt them, or gratifying 


-congruous- to the men and to the affairs 


of this preſent world, which is of a clea 
different-face and natute.' For inſtance:- 
' A Roman Subje&t' was not ſuch'a ft- 


preme moderatour amongſt his Childret, 


nor ſuch a free diſpoſer of his own eſtate, 
as that he could make his Will theres, 
as he pleaſed, preferring one: child, aiid 
excluding another, or parting CORE 

{8(0)11'- 
ſtranger without remembring any of them, 
- If therefore a child were quite left out 
of his father's Will, or were elpecialy 


diſinherited, but without any cauſe met- 
tioned, 'or upon ſuch a cauſe as the Lay 
.did.not allow of, or if upon a legal cauſe, 


e Iefſemb, pa- 


rat. Dig.de li-. 


ber. Oo poſt-- 
"Hm, 


yet.not ſuch as was true in fa,” the Wil 


was void and nul ' < The juſt portion 
{hare that every child mi PE from 
his father, 'if he made a Will, and "_ 


Y 


payment given Þ.. 
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ke could not give from him without law- 


"NIE 


fill cauſe, was, if there were but four chil- 


den in all, or under, an equal ſhate in the 


third part of his whole ſubſtance, both 
Land.and Goods ; { for at Civil.Law they 


both came under one reckoning, and went 
one and the ſame way without any dif- 
{rence ). but if ' there were more than 
four children, then a full half of the whole 
Th was equally ſhared amongſt them 


f Novell. De 


If les was given to any child than this. milſ. par age 


juſt proportion, or if it were clogg'd with 


any condition, or time of payment, where- X 


h 
by it could not. come preſently and. free! 
to him, the Will was not abſolutely void, 
8 but a complaint might be brought to re- 
ſore him to his juſt and equal ſhare, and 
to. have it prefently and abſolutely with- 
dit condition, ,incuamþrance , or day for 


? 5 
_— 


- But in thoſe Nations and Countries 


8 I. omni m0- 
do. Co. de in- 


offic. teftant, | 


PER | 
h [. Quontam 
in prioribus. 
Co. De inoffic. 


here the ſubjects are ſuch free and. ab- N_ 


have 


olute (og engge of all the eſtate they 
, that they can diſpoſe of the ſame 
how they will, even from their own chil- 


dren, and to them in what inequality they 
will, theſe tender and indulgent dictates 

of the Civil Law are uſeleſs and unſuita- 
ble. "Thoſe Titles then and conſtitutions - - 
of the Cizil Law, that treat on that ſub- 


1ſt. vel exhered. De 6xhared. Lib, De Inoffic. 
teſtam, 


." k, Dig. & Co. De lib. & poſthum. hered. 


i Cujace lik, 


II. 
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teſtam. are not capable to receive # 
practical uſe or application -in thoſe 
ng" the greateſt puniſh tht 
gain, the niſhment 
the Romans in Ned upon ſimple theft; 
was to pay. four-fold, where the thief wx 
taken in the a& it ſelf, =, at leaſt re. 
and cried out upon before he Ie. 
fight, * or if otherwiſe the the 
ſo manifeſt, to 4 ouble y i p 
that which he ole, and the re 
was made .onely to the party damnified: 
And if there were divers perſons taken'c 
diſcovered 'to be actors of one and the 
ſame 'theft, they all underwent bnt one 


and the ſame nalty anjongſt them, yet 
either of ther mighr be fd for te ; 


” [21 perage whole £. & 


9. 


Dig. de 
fart. 


- F by on Civil Lew © 15. riot onel 
r, Pnvily to carry away 
ſomethi P that is anothers with an intent 
to defraud him of it; bur it is a theft al 
ſo,: when one that has lent money oponk 


Pawn does employ the pawn to any pri 


yate uſe of his own ; 'or when one tha 

is is Uo with the ſife keeping of 7 
wn. me, does uſe or wear TING pb 

or when one has borrowed a 


iz.8; pignore. for a certain aſe, and he does c ls 


54+ Dig- De jmploy' it, or for a certain time 300 


furt. 


parag. 


furtum autem. 
Inſt. De oblig, 


que ex delttf. tO do”. . 


detains it longer, or carries'jr he 


ſhould not, and farther that he promiſe 
How: 


OI 


> Cm. 
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' Howbeit , 


14 Will [not 
have any theft Kee ted yick the ;loſs of 


life or member, yer he leaves High- * MveRg4- 


way-men, and breakers into-Houſes, and O_ 


pyrates at Sea, to be. chaftifed by death 

for ſuch acts as thefeare accounted r more * CE 
than theft by the Crvil Exem. And for Of |, Cornelae fo 
want of ability. to make pecutitary repa- car. | 
ation, he will have all thieves puniſhed 

# the Judges diſcretion , - LULA not Le Dig. 
apitally. Surely then in a cafe of fim-Jencrather. 
ple theft it were very improper to bring 7 Dig. de pats 

into argument, or to cite any Text of the 

Civil Law - De fartis, in | any goed or 

Countrey, when theft is look'd npon ra- 

ther as a publick crime, than as a private 

injury, and is puniſhed with death i it ſelf, 


- without any ſatisfaction . made, to the 


party. 

Likewiſe They; a5 ty was 'tmder the 
Romans, not {uiting with Chriſtian Reli- 
gion (whi ks upon all men' alike, 
proceeding from one common parent, and 
created for one and the fame end) is in 
all Chriſtian Nations worn ont and abo- 
liſhed: Becguſe it ſeems to be againſt 
Chriſtian charity, and that broken com- 
munion which we ſtand obliged' by to 
ohe another, to exerciſe ſuch an ablolure 
ion weep over any, wn nature and reli- 
gion has made our equals. 

Thoſe hard and ſevere Laws of fervi- 
fade therefore, which were in uſe amon ſt 
't 
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the Romans, whereby Slaves were exclu- 


ded from the participgtion of any civil 
right whatſoever, ? and could not ſo much 
as marry, nor have any eſtate of their 
own, nor bring any ation or complaint 
in their own name, but as to civil com- 
munion were accounted as plainly dead ; 
4 wanting in a Chriſtian Common-wealth 
that ſubje& matter for which they were, 
firſt ordained, they muſt needs fail alſo of 
their uſe and vigour, and be eſteemed in- 
congruous and improper there. 

Theſe and ſach-like inſtances do ſhew, 
that the Law of a Nation mult neceſlari- 
ly be fitted to the government of it, and 
to the diſpoſition of the people, and ſuch 
affairs as they uſe to deal in; and that it is 
not poſſible, that the Civil Law alone,with- 
out the help of a iar Law proper to. 
each Nation, ſhould be ſufficient to ſteer 
and carry, on all the affairs of every Na- 
tion, ſo differing from, andygs I may ay, 
dire&ly oppoſite to the Reman. But what 
are a few inſtances of Laws abrogated, or 
out of uſe, and that ſometimes but in part 


neither, and which chiefly refer to pub-: 
lick. Government., to a whole Body of 
Juſtice, both diſtributive and commuta-, 
tive, which that Law comprehends and 
takes itt? | 


CHAP! 


IP Cap. VII. The Ciull. Zu: 


l 


CHAP. VIL 


No Municipal Law is Jpion to 
' meet with the multitude and va- 
riety of caſes and queſtzons that will 
* happen at Land, at Sea, and in 
foreign parts : Which has cauſed 
ſo many Nations to make uſe of the. | 
Civil Law, where it is proper and 
pertinent to their affairs, to joyn 
with and help their own; rather 
than to be without any Law at all, 
and to be ſubjedt to the miſchiefs of 
arbitrarineſs, folly and violence. 


T is the Practice of the whole world: 
"to adhere and ſtand:to the diftates of 
teit own Laws, and in no caſe to admir 
« any other Rule; either of Civil Law, 
« acuteſt reaſon againſt that which their 
OM National Laws have declared and di- © 
red to be done. - * But then it is viſt- | Necjudicr 
de to every diſcerning eye, that the Laws 717 mn 
Met are made, are oft-times drawn. {© ec de legibus 
drt; and. put into ſuch obſcure and. atn- in republice 
ous terms, that it is bat requiſite fome 2r79bat7s - 
Lay or rule ſhould be found obt to _—_ - x 
ly, clear and explain .them. And pogin. 4 - 
Se the body of the Municipal rep. lib. 1. ca, 
tions appear {o narrow and __ 10, in fin, 
| er 


Co 
* 
, 
«* 
» 
oy 
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der, and comprehends fo little, that the 
number of caſes that are expreſly reſol- 
ved by Law, is not by many degrees 
comparable to the number: of thoſe, 
that do frequently and almoſt daily hap- 
pen, wherein the Law of the Nation has 
not made any deciſion'at all. 

Sir 7ohn Davis 'in his Preface "to the 1 
riſh Reports, does not-ſtick to acknow- 
ledge this to be moſt true.in the Munici- 

< pal Law of E»glavd, though in his praiſes 
of it he ſets it above all the Laws of the 
World beſides. For, faith he, if the Rules 
and Maximes of the Law were a thou- 
ſand tires as many as'they be'indeed, yer 
would they carry no proportion with the 
infinite-diverfity-of mens ations, and: of 
other accidents, which make the cales 
thatare to be decided by the Law. How 
great need. is'there thetefore to keep ithe 
Civil Lawin England till, that out of its 
ſtore and plenty ir may be inftramental to 
reſolve ithoſe doubts and queſtions of 
right, which as yet have no{pecial Law 
of the Nation made for them ? | 

Indeed as the humonrs and inclinations 
of men do differ, and: their occafions/art 
divers, and the-ends they 'purfue various, 

and the way and courſe [they take to'0b- 
_ tainthem,not the ſame; ſois it.impoſlible, 
. that the actions'thar proceed from rhew, 
ſhould be -like and -uniform, but malt 
needs, as their caules-are, be" varions and 

| diſagreeing 
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difagreeing : From whence it hap Dens, 
that every day produces ſuch accidents, 


x though they be not wholly new, yer 
they come ' accompanied with one cir- 


wmſtance or other, that makes them dif- 


fr from all that went before them. Be- 
fides, Nature it {elf brings forth ſome 
raiety of contingents without any act of 


man, b, 

_ All which being of ſeveral natures; 

and differently circumſtantiated from 

what is paſt or could be thought of, 

though they do too frequently happen ” 
1nd intermix with the offirs of men, yet * Legiſlator _ 
to ſupply them with a dire& peculiar 0 poreft om- 
Law, or any other expreſs and determi- Pao ——_— 
Rate rule to ſettle them; is an enterprize Tas verſa» 
that was never undertaken by the wiſeſt ur, ſunt pro- 
Law-givers that have beettz _ f nor can Pemodion in- 
poſſibly be effected by any ſociety of men = way o 
whatſoever. For it cannot be ander ſt ood, m_ mortal! 
bow ſuch things can be the ſubje& of bil eft per- 
ay eſtabliſhed Law or rule, that cannot ſewn; & _ 
te foreſeen, neither what, nor when, nor {,}.7175, 
tow they will come to paſs. He varie- ron poſſumus 
Ges infinite nullis legibus, nullis tabulis, nul- cunttarimari. 
it Pandeftis, nulla ibrorum quantumwvis im- Mantic, de | 
nenſa mole ac multitudine capiuntur , 1ays prong. wen 
anus Theſe infinite varieties can in NO 135. x 73e. x % 
Laws, ao Tables; no PandeAs, ro Books, m. 19. * 
tchey never ſo many or fo voluminous, © Þ* 722; #6: 
| | : hes | Ge Cap. 6 
teallof them contained or comprehended. ** ©: © 


1 again * or mars legibns fingula con- + lhidem, 
"KR Z ' tiners 
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tineri poſſunt, quim infinitum quiddays &5- in 
menſum ab eo quod finibus exiguis; at velati 


; cancellis anguſtiſſimis conclaſum eſt; lays the 


ſame Bodinus 5 No ealier is it to colle& 


_ all che feveral caſes into one book of 
Laws, than to comprehend that which 


is in greatneſs infinite, in that which lies 


in a moſt. nartow compals, and is as it | 
- were in ſtraiteſt bounds ſhut up. And yet 


ſince there is a neceſſity of ſetling ſuch 


various and ſo unlike contingencies, ſome 
yrs way or rule muſt be found out 


whereby to compole and ſettle them, leſt 


., 


they ſhould be made ſubject to mere will 


and pleaſure, or in default of better means, 


. men intereſted therein ſhould be left to 
right themſelves by forcible and violent 


ways. 2 | 
| It is no leſs evident and manifeſt, that 
whilſt we have to deal with foreign States, 
as ordinarily we doe in the way of trade 
and commerce, and too frequently in the 
way of War too, queſtions and contro- 
verlies without number. do ariſe, ſome 
whereof do concern and refle& upon the 
States themſelves, as being. of publick 
concernment 3 _ others be - of -a more 
ptivate nature, and .do concern'the inte- 
reſt of ſome ſubjects onely; But. when 


ſuch controverſies of either kind do ot 


pen, is there any. Municipal-Law capable 
to decide them ? ſhould we not-as much 
diſdain to be judgd by the Law of 


France 


| 


| 


ww (D Tad 1 © oy 


my 


i 
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France Or Spain, when we have to doe 
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with ' them, 'as they would to be' over- 
ruled by 'ours, when they have to doe 
with us? Nay, ſhould we not abandon 


the ſociety of ſuch a Nation, that ſhould 


tye us to their own Laws, in matters thar 
ae tranſacted and done out of their pro- 
per Territory, as happily upon the open 
Sea, or in the Territory of another Prince 
and People 2” Of what force-or power can 
1 Law be to thoſe who are not ſubject to 
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the authority of thoſe that make it”? , ,,,; ceſſar 


in' their Tribunfls, 'we muſt inevitably 


And yet when, we fall into their hands, ;\riinioft- 
and controverſies are moved againſt us tuentium, fta- | 
tutti diſpoſatto 
non obtinet. L 


fland to and abide their juſtice, and the £0". 
like they owe to ours : But then =. m Turiſa. omn. 


muſt be done by ſuch rules and 


inciples, Fudic. l. r. 


25 both ſides may be fully ſqrisfhed in the ; De ſuſp. 


equity of them. 

Here ' therefore does appear the true 
aſe of the Civi/ Law, and the ground 
whereupon - all Nations have admitted it 
into their Courts and acts of juſtice: For 
although it cannot be ſaid, that there is 
no caſe which is not contained in the Ro- 
man Law : Neque leges neque ſenatuſconſulta 
ita ſcribs poſſunt, ut omnes caſus qui quanao- 
que inciderint, comprehendantur 5 ſed (ufficit, 


(F.e4 que plerunque acciaunt, continers 2 {ays 


famed, as to Frovide for all cafes that 
"6 


(hall 


the Civil Law it {elf : * Neither Laivs nor'* L. 10.D. ig 
reſults of Council can be fo ſufficiently P* {'5- 


ve, ww 
wh 7 


The Excellency of Lib.11l. 


ſhall- happen hereafter 3 but-it may ſuffice, 


if ſuch caſes be provi ded for, as in con: 
tigency are moſt familiar and common: 
et ſuch is the copiouſneſs of that Law, 
eter any that has yet been ; and ſuch 
2 wonderfull enlargement has been made 
thereof by the profeſſours of it -in all 
ages ever f{ince, as caſes and ac widens of 
all ſorts and natures, and in all Countries, 
have happened from time to time, from 
ſtudy, argument, and the ſeveral reſolu- 
tions of foreign Courts applied thereunts, 
and all upon the reaſon andequity of that 
Law which was written Dy the Romans z 
that now it may be juſtly. thought, n 
Fuck can fall = or COON. ariſe, (ack 
the learning of that profeſſion thus po- 
liſhed and perfe&ted, either in expreſs 
als or by (Parley of reaſon, will not: 
determine. herefore it is & juſt 
teaſon, 'and ae upon nece conf t00, 
chat ſo many Nations have recourſe to 
the A and fulnefs of that Law thus 
amplified, as oft as their own particular 


conſtitutions fail them. 
SY. although there are a fort of men 
—_ iy the world ( who indeed haye ſome 


ood natural abilities in them, 'S 
. apprehenſion, a quick wit, a hol 
ory, and a ſmooth elocution, but were 
Ever ' brought! Ks either in Law: or any 
rning) yet they do mugh, preſume up- 


OD pa that ors nary 00/COINgs: underſtand-. 


ng 


T wo 


-2L9 
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ing. which they have, that they think, or 
a leſt _y would have the Wor” > 
ive. ſo, whereby may. be thoughr 
mo_ of the. beſt places of Judicature; 
ey. can. by the ſtrength of their 
poor illiterate: reaſon reſolve all queſtions 
and doubts of Law whatſoever, whether 
they-ariſe at Land or at Sea'- be they of 
publick concernment or of private ; en- 


{ trenching upon.our own Law, or touch- 


ing upon the Law of Nations ; be. the 

e between Prince and People ; ſubject 
and! ſtranger 3 'one State and another 
clear .in Law or ambiguous; ſetled by 
expreſs conſtitution, or left undecided ; 
yet their capacity, as they would have it 


1 conceived, without any. ſuch help as the 


Civil Law, does ſuffice for all. 

And 'yet-when theſe preſumptuous and 
high conceited: men do fit to judge and ad- 
miniſter right on ſuch matters, they quickly 
find what they would not before believe, 
or at leaſt not have believed. by others, 
that their underſtanding is too narrow to 
comprehend ſuch difficult things, and 
their inſufficiency to be too great to de- 
termine them-: and are therefore driven 
to conſult with the learned of that pro- 
fellion, to. whoſe skill it does belong, not 
without ſome ſhame to. themſelves. And 
it were to be wiſhed, that the onely ef- 
fe&t of ſach mens ambition and confi- 
dence might reſt there, and that it did no 

R 4 greater 
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greater miſchief, But it commonly falls 
out to be fatal to the intereſt of many, 


which is taken 'away or pr ejudiced 'by 


their errour- and ignorance : and ſome- 
time States alſo are embroyled in war 
and hoſtility each againſt other by: their 
unskilfull managery 3 1gnorantia judicis ple- 
runque eſt calamitas innocentis, ſays St. Au- 
ftin; Y the ignorance of the Judge is fre- 
quently the woe of thoſe that are inno- 


_ | 
' And indeed though it be nothing elſe 
but reaſon, that does render a man capa- 
ble and fitting to diſcuſs and pronounce 
upon ſuch queſtions, yet it is nof the yul- 

ar and common reaſon that nature does 

ſtow upon every man ; but, it is that, 

reaſon which is gotten by art and ſtudy of 
the Law and of the rules and principles of 


juſtice, and which is improved and in- - 


lightned by a continual uſe, and a long 
experience, and which in truth is to be 
found no where but-in Stndents, PraQti- 
ſers and Judges of the Civil Law onely. 

And yet there has been a ſtrong con- 
ceit, takerr up' bur lately, but yet very 
hotly purſued, to-have: the ſame take et: 


- fect, by ſoliciting the ſtate: to make a Law 


to that purpoſe 3: that a certain number 


\ of old: Ce Merchants are -much 


fitter and better enabled to fit upon the 
tryal and examination of matters: of fo- 
reign trade and negotiation, and of: bus 
BAY , | : j ne O 
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xe arifing upon or beyond the Sea, than 
any ſtudents, graduats, or me in 
he Civil Law whatſoever 3 ſuppoſing , 
that if the Court of Admiralty were tur- 
wed i me a Court of Merchants, both ſub- 
#&s and ſtrangers would be better fatis- 
Wh + and trade go on and thrive' much 


Which project ſome Merchants have 
I ixen the more emboldened to ſet on foor, 
becauſe Fry once prevailed fo far, as to 
4 Ad of. Parliament to be made i in 
no third year of Queen E/zaberh, 
hereby all controverſies that ſhould 

hn thenceforth ariſe upon any-aſſuran- 
&-made of any goods, merchandizes, 
lis, and things adventured, are com- 
| nitted to the w—_ and tryal of 1o 
pany 7 udges, whereof the Civilians are 
,and the —__ make the great- 
et number. we h would have it con- 
eived, that none has underſtanding or 
Kill enough to ju -=oots of the myſtery of 
employment -but themſelves one- 
;and that it is equity and a good con- 
hw , in a moſt ſummary and a com-' 
ious way, and not the- intricate and 
 Mxanders: of the Law, acl is the 
itteſt ro arbitrate and decide th eir diffe- 
CES; crying out 'for a quick. diſpatch, 
rg " ages to Sea may not be ob- 
litucted. They are jealous withall, that 
hee profeſſion of the Law is but a deſi gn 
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\ to enrich a company of men with the 
vexations and ſpoils of others; grudging, 

that there ſhould be a diſtin&t profeſſion 
made of the Law, which ſecures them | 

ſelves and- all they. have, when every 

.'Frade and Handicraft hath the like, --.- 

In which fuggeſtions if there could be 

imagined to be any either truth or found- 

nefs,' yet fince the ſame may be made by 

other trades: and profeſſions as well as by 

the Merchants; it would argue, that there 

were' by the State too Feat care had of 

them, -and 'too littk: had of: others, to 

affign the:Merchants onely Judges out of 

their -own-order;, and not to ”_-_ the 

ſame privilege -to other Tradeſmen alſo, 

And yet to make a _ proviſion ge- 

neral, and'to-ere&t 10 many Tribunals as 

there 'are Trades and callings, was never 

as yet - accuſtomed or 'put in- practice by 

_ » The'/Romans wouldinot admit any Bar- 
terarers'or Traffiquers in the Camp, ot | 
: L.12.Co. tO-any place of: honour in} the Civit Go: | 
De Cohortat. ernment; 'z 'Pawlus | * gives the reaſon; 
- —_ 1d gernes hominum, faith he,” ad lucrum 'po- 
SS tins vel raepiter faciendum pronius eft 5 'That 
« [. 44. Dig. fort of 'tmen-are difpoſed'to gain, and un- 
De adilir. + righteous dealing. Saint Chryoſtome fays 
a. no lefs;' as Gratian Cites him, ca. EfUCLENS, 
Diſt init; 88. Aderoator fine mendacio & per 
juri efſe nou poreft;, No Merchant can fub- 
fiſt without- lying and perjury : And De 
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wſthents b makes it a miracle, fe dem mer® bd Orat. pro 
Yano induftrivs wideatur & probus 3 if that Phormione. 
man. that is ſedulous and intent upon 
Merchandizing, can be an honeſt man. 


And therefore: the Thebans would not ſuf- 
fr any man to bear any honourable office 
n their Common-wealth, that had not 

; —_ over Merchandizing for the 
jc of ten years. © Surely their fear was, « 4rjf. Polir. 
thar when choſe kind of men ſtudied and 113. 3. ca. 3; 
mdeavoured nothing elſe but amaſſing of in fin- 
wealth and getting of riches, the Tribu- 
ml, if they fate there, might become a 
Mart, and juſtice be expoſed to fale. 
«Beſides, it is moſt frequent and ordina- 
y'for a number of Merchants to joyn in 
copartner{hip together, and to employ one 
ommon and: joynt ſtock beyond the 
Seas, and yet few of the copartners 
known or taken notice of ; ſo that it may 

ppen, that-a Merchant, that fits onthe 
v t fear, may be de ty Ones 

judge in 


ksown caſe, and yet his intereſt not ſeen 
odifc 


Again, there is ſuch a ſpirit of 0 
He 
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the Merchant, at whoſe pleaſure and com- 
mand he is, that he will not care to ſerye, 
and ſo navigation may be quite loſt, - 

Nay farther, the Controverſies in the 
Admiralty are not between our own Mer- 
chants onely, but many times between our 
own and other Merchants of foreign Na- 
tions. Whereby, if ours were Judges, 
there would be given into their 1 
great advantage to help and gratifie thoſe 
of their own Countrey and tank, and to 
opprels ſtrangers. 1375-380 


Moreover , . what affinity is there be- 
tween buping and ſelling , ( which is the 
on Skill of the Merchant ) and judging 
of the nature and right of contracts, inju: 
ries, debts, agreements, offences, and ather 
accidents and emergencies happening up- 
on the Sea or in foreign parts, which = 
ſo covet to gain unto themſelves? Which 
knowledge and faculty is. npt to be found 
in the depth of the Ocean, nor to be ob- 


tained by .Travel, but is gotten by ſerious 


_ contemplation and a long ſtudy, and per- 
feed by the practice of a man's whole 


=. 

I write not this to .debaſe the true 
worth, nor: to lefſen,the repute of Mer- 
chants. "They are a people that enrich the 
Natiqn as well as themſelves; and for the 
dangers they run through, both perſonal 


and real, they deſerve to: have the higheſt 
immunities conferred on them. But. {ct 


them 
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them keep within their own ſphere, and 
not aſpire to ſuch a funtion, which nei- 
ther their breeding, capacity or parts does 
table them unto; nor their employment 


om them leiſure to diſcharge. 4 And * Robert-Rer, 
therefore upon a ſolemn debate, whether judicat. #9. 2+. 
Merchants ſhould be joined to Civilians © *** 


to try ſuch matters, it was denied , and 
jadg'd againſt in Fravce, in the year 1 584. 

'* Beſides, that it ſhould be thought that 
men (whoſe knowledge of the Law, and 
Skill to doe right and juſtice is no greater, 
than bare nature and their illiterate edu- 


ation has afforded them) ſhould be able 


todoe it quicker and at leſs charge to thoſe 
that ſeek ir, than thoſe that have made it 
their whole ſtudy and employment, is to- 
mean imagination ſtrange an ry be- 
lief 3 = benny may cup rode I 
expert Judge, that by his and-prac- 
tice is accuſtomed to ſuch buſineſs, as he 
does beſt underſtand it, ſo he muſt needs 
ſooneſt diſpatch it alſo. Becauſe cuſtome 
and knowledge hath made all things of 
that hature obvious and eafie to him 3 
and ſich a Judge will not allow any thing 
to be ſpoken impertinently and beſide the 
matter in queſtion ; and {ſo a multitude of 
buſineſs goes off quickeſt under. him, and 
both delay and miich charge is avoided. 
But when they - come to judge thereof, 
who never meditated or dealt in ſuch 
things, it muſt needs -be, that they muſt 
ch run 
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run into many impetrtinent queſtions, and 
that they muſt toil and perplex them- 
ſelves to underſtand the true point in if 
ſne ; meeting every . where with knots 
and difficulties, and ſcarce any thing thar 
is eafie and clear to them. rows they 
cannot without long and frequent debates 
and much time ſpent, reſolve any caſe in 
queſtion. And though it be rightly de- 
cided in the end, which it is twenty to 
one if it be, and is an a& of chance ra- 


ther than judgment ; yet in a multitude of * 


other buſineſs, before any comes to be 
judg'd, the attendance, I am ſure, is moſt 
tedious, and the charge intolerable : {0 
that to put the Maritime and Foreign af- 
fairs to be judg'd by Merchants, is to aug- 
. ment, delay and charge, rather than to 
leſſen either. | Fu 
In like manner, thoſe that ſtudy and 
profeſs onely the Law of their own Coun- 
trey, (which, as I ſaid before, is common- 
iy ut of narrow extent, and ſerves but 
for a few particular occaſions onely) may 
be as juſtly deemed incapable to judge and 
ſit upon trial of ſuch matters ('thoagh 
they do concern the diſpenſing of Law: 
and Juſtice roo) wherein the Municipal 
Law is {tlent, and has made no proviſion 
at all 3 or peradventure is not capable to 
make any determination in them as wheri 
they fall our upon the main and open Sea; 


*. 


or 10 a foreign State, or are controverſies 


ari{ing 


er. aut. JVI — — 


| the pre-eminence above 


| and profeſſion 
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ailing two ſeveral Nations, or 
their, SubjeRs, to which no- Municipal- 
Law-can be applied. In brief, where the 
Laws ſtand/-diftin&, and the iprofeflions 


diftin alſo, the exerciſe of them 
phr'not to be confounded by the ones 
truſting into the others funion-and cal- 


ling. And therefore much lefs: teaſon 


ave they to prohibit the Civilians, who 
have the knowledge, the trial of thoſe 
aſes ; and aſſame it to themſelves who 


I have it not. 


'Hereupon therefore we ſay it is, that 
though every Nation has Laws and Sta- 
tutes of rheir own, proper for their affairs 


—_— and thoſe within their feveral 


ſo far as they do preſcribe, have 
any other 
Reaſon 'in the World, as has been ſaid 
before : Yer there is no foreign Nation 
in the World, that has a diftin& ſtudy 
of the Municipal Law of 
the Nation, apart-and divided from the 


 Rinwan Civil Law-: neither are "there any- 


where elſe Students and Profeflours of a- 


| oy Municipal Law diſtinQly ſo called and 


dignified, as there are in Eng/avd, Bat 
the ſtudy and profeſſion of Law that is to 
be found in the other parts of the World, 


and is ſerviceable for the government of 


the Civil State, is the ſtudy and profeſſion 
of the: Roman Civil Law onely. 


All 


Law or 
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All which, and whatſoever elſe we ſhall 


ſay hereafter to the ſame le, 
y al we 


er. 3. Co. De 


trim. ſacrileg. 


would have underſtood as humble propo- 
fals onely, to be conſidered of in order to |. 
2 future ſettlement, which we hope and | 
long for. But if the Authority, of this Na- 
tion (who beſt can judge what is fitteſt | 
for the people, and what ſuits beſt-with 
the preſent Government) ſhall in the end 
commit and diſpoſe of thoſe Trials which 
formerly. did belong to the profeſſion of 
the Civil Law, into the hands. of others, 
that do not partake of that excellent 
knowledge ; it does behove all perſons 
to fit n fatisfied therewith, and 
to ſubmit unto it, without any murmu- 
ring or difputing ; for I do greatly approve 
of that golden ſaying of the Civil Law. 
© Diſputare de principali judicio non oportet. 
Sacrilegis enim inſtar eſt, dubitare an s dig- 
mus fit quem Imperator elegerit , No man 
ought to queſtion that which the ſupreme 


Magiſtrate has once decided. For it is 4 
kind of facrilege to doubt of that per- 
ſon's merit; whom the higheſt Magiſtrate 
by his immediate election has thought fir 
to dignifie. 


CHAP: 


\ ep. VIIL — 7he Couil Law: 


CH AP. VII. 


The Reaſons are ſtrong and weighty, 
upon, which ſo many Foreign States 
do dirett and order the buſineſs of 
their Tribunals moſt by the pre- 
ſcript, reaſon and equity of the Ci- 
vil Law, © 


T is from the Roman Civil Law that the 
Students in foreign Nations do derive 
teir firſt principles. of Law and Juſtice; 
ad in this are all publick Lectures read, 
and Degrees taken; and not in any Muni- 
apal Law. EE 


|. Yet it is true, that before they practiſe 


" fit in places of. Judicature, they reade; 
throughly inform themſelves in the 


{lavs of their own Countrey; by which, 


There there is poſitive and expreſs conſti- 
[tation in the point , their pleadings and 
dgments muſt. be directed wholly. But. 
1 caſes where there is none, .as the caſes 


Jiks above ſpecified, -_ they generally. 


& but few where there is, in compariſon 
* thoſe where there is not; or. where 

t which is, is either. in ſenſe. ambigu- 
Ws, or in words obſcure, and muſt be in- 


Jfpreted 3 or where no Municipal Law 


in.be of any force or uſe at all, as in the 


make 
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make the Civil Law, or the reaſon there- 


of, their onely rule and guide, to admi- | 


niſter right and juſtice by both to their 
own People, and to Foreigners alſo. 


To this they are led by divers neceſſary 
and moſt itmportant reaſons. 


Eirſt ; -for them to doe (o, is but an: 


Gwerable to their education, as they are | 


all Civilians, and to thoſe principles which 
their learning .hath\ ingrafted in them : 
For ſince they have heen bred and diſci- 
plined under it; it is no wonder if their 
_—_— and reſults be ſteered by it : it 
ing natural, that waters ſhould have the 


_ reliſh of the fountain from whence 


flow. And therefore when the leat- 


of that profeſſion ſate in divers Judi- ; 
coninies of Enzland, diſtribution of juſtice 


_ ever aſter the ſame rules in ſach caſes; 


wh = no _ Law was, or could be | 


made to e them. 


Secondly, It cannot be deviſed, how | 
ſuch caſes as neither the. Law nor the cu- | 


ſtome of the pw has ſpecially provided 
in, can be well underſtood, and receive 
a true and right judgment, without the 

help of that oye rofeſſion. All other learty 
ing beſides that-is taken up in the conl- 
deration of things that are clean of ano- 
ther natures and does not conſider what 


dealings there are between man and _ 


Fr(u#__ Tiago” TTARR In — Yo TT RTE ST IG 
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_ and foreigners 3 and what juſtice . 
I ind equity does require in each of them, 
x5 that exactly doth. | _— 
As for vulgar and common reaſon, it, 
Iisof uſe in matters that are obvious to 
| {{nſe, and to the firſt apprehenſion, and 
| which are miniſterial to the maintaining 
I of life and livelihood. But where the 
| diſcurſive faculty muſt be employed, and 
| geat reaſoning and a long experience is 
1 xquired, as in the things we now ſpeak 
od, ordinary reafon, if we preſume upon 
t will ſooner lead us into errour, than 
t any advantage towards a ſolid and 
nght judzment.. Nay, fo unable are the 
! common capacities to diſcern and judge of 
| hem, that it is uſual for the Judges of 
the-Law themſelves to be ar a ſtand, and 
to ſpend ſome time in ſtudy and counſel, 
&@ they can reſolve ſome queſtions that 


FRF 


| 0ariſe; fo intricate and perplexed are 


y, Oy | | : 
| , Thirdly, It is the nature and practice of 
 U States and People, beſides their own 
| oper Laws, to uſe ſuch as are common 
b all other Nations and.men, and ſo no 
range thing to-cheriſh two Laws in one 
Common-wealth, as ſome do tao vainly 
imagine. Omnes populs, qui legibus & mori- , 
by reguntur, partim. ſuo proprio, partim come * xg, Dig.de 
mini omnium hominum jure utuntur , lays juſt. & jur. 


Gem; * and Fufinian: 5 All people that & Zarae 1 


| & guided by any Law or cuſtome at all, 5,77. 


SY are 


260 


The Excellency of Lib. Il. 


are guided by a Law common to others, 
as well as by that that is peculiar to them- 


ſelves; for if the Law of a Nation be not 


univerſal enough (as indeed none is) bur 
that in the miniſtration of juſtice there 
will every day ariſe ſuch queſtions,. which 
the particular Law has not touch'd upon; 
if there be not ſome other Law-to fly to, 
there muſt neceſlarily enſue either a failer 


_ of juſtice as to thoſe caſes, which would 


draw on a ſelfrevenge; or elſe the ſerling 
them muſt be arbitrary and at will, which 
a people will not long endure. | 

Beſides, there 'is no Nation in the 
World, that abounds with all - things, 
There is no people ſo well fortified, but 
that they may ſtand in need of the aſſi- 
ſtence of others, either in matter of com- 
merce, or to join in oppoſing a common 
enemy , , who watches to p hs them 
both. Whenas therefore the imploring 
of this foreign help, or the tranſportation 
of our native commodities to thoſe that 
can ſupply us with theirs, which we have 
not, drives us to a neceſſity of _ 
with other people ; it is ſubſtantially need- 
full alſo to order ſuch dealings by, to have 
ſome Law or rules generally known, and 
unqueſtionably juſt to both. OD 

There being therefore a neceſſity of a- 
nother Law, beſides the particular Law 
of each Countrey, the Civil Law has been 


» £ 


choſen by moſt foreign States, becaule it . 


has 


Lu » © » 
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has from the time of the Romans run 
through all Nations, and has been fo ge- 
ferally applauded and allowed of by all, 
that now at laſt it has purchaſed to it ſelf 
the honour to be ſtyled, 7 Gentinm, the 
Law of Nations, or jus commane, the com- 


1 mon Law of all Zxrpe, becauſe it hath 
1 more in it of the Law of Nature, that 


is common to all mankind, than any other 


| Law of Man, 


Fourthly, The Civil Law is of ſuch large 


extent, and ſo vaſt a comprehenſion, thar 
| nothing can fall out, wherein the mini- 


ſiration of Law, equity, or any part of 


| juſtice may be neceſſary, which either the 
| words of that Law, or the reaſon thereof 
| will not decide : For indeed the Romans, 
| throngh the Univerſal power they had 
| over a great part of the World, and their 


conver{ing ſeveral ways with the reſt, 
were brought acquainted with the nature 
and ſtate of all Humane affairs: of what 
ind, ſever. | 

Fifthly, It provides not for the welfare 


| and intereſt of one Nation onely, as a 
particular Law does, but contemplates and 


takes care for the general affairs of all peo- 
ple: For it treats of all manner of diffe- 
rences ariſing between one State and a- 


nother, of the Laws of war and articles 


of peace; of leagues, truces, reprizals, rights 
and privileges of Ambaſladours, and re- 
demption of priſoners ; of precedencies 
; S$ 3 due 
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due to Princes ; of the freedom of trade 
to foreigners, and of the reſtraint thereof 
upon juſt and weighty reaſons 3 of the 
free' and common ule of the Sea, and how 
it may be interdicted or limited ; of all 
contracts in and about ſhipping or tran(: 
portation 5s of damages or injuries done at 
Sea ; of Cuſtoms, Wrecks, Pyracies, Sal- 
vage or contribution z of aſſurances made 
upon Ships or Goods 3 of the carrying of 
Arms, Money or Men, to furniſh or 
ſtrengthen our enemies ; of the conditi- 
ons given for the ſurrendring beſieged 
places, by whom they may be effectually 
made. and how far they may be exten- 
ded z whether change of governour and 
government can diſſolve amity, friendſhip 
and pa between us and other States, 
' Theſe and ſuch-like are matters of con- 
cernment to other States as well as to our 
ſelves, and are not medled with by Mu- 
nicipal Laws, but fall under the learning 
of the Civil Law onely ; whereby it muſt 
needs be accounted a moſt noble and uſe- 
full ſcience, the profit thereof being not | 
confin'd to one Territory, but communi- # 
cable to the whole ſociety of Men. 
 : Sixthly, The precepts and rules of this 
Law are but the dictates of natural rea- 
ſon, and which command the aſlent and 
Rc—_ of the moſt judicious, when | 
rſt propounded. : And fo IN 
and convincing is the juſtice thereof bot 


to 
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to ſubjects and ſtrangers of other Nati- 


{ ons, that it filencech the complaints of 


thoſe, who are thereby condemned, their 
own reaſon and conſciouſneſs concurring 


| in that condemnation. 


Seventhly, Ir is the uſe of the Civil Law 


| thar holds np the entercourſe and corre- 

ſpondence of Nations each with other 
1 for where the rules of judging controver- 
1 fies, as oft as they do ariſe, are certainly 
known and allowed of, there any Prince 
| or People will be {trongly invited to 
| Trade, make Leagues, intermarry, ſend 
| their Ambaſladours, and communicate all 
| other offices of love and friendſhip what- 
{ fever : becauſe they know what dealing 
| they ſhall have from them, and what ju- 
| ſtice to expect at their hands. But where 


ilud juſtum eſt quod eft atile, that is, where 
advantage does rather ſet the rule for ju- 
ſtice than right reaſon 3 or where it muſt 
de adminiſtred by preſcriptions of their 


' own deviſing, which none can diſcern a- 
' ny equity or reaſon in, nor underſtand but 
| themſelves, ſuch a Nation muſt make 
| much of themſelves, and be contented 
| to ſubſiſt of what they have of their own; 


for no other. Prince. or People will adven- 

tare to deal or correſpond with them. 
Eighthly, Thoſe that are the compo- 
fers of this Law, in the ordaining thereof 
d not, as is uſual in the making of 0- 
ther Laws, the advantages of State in 
0 EE” | their 


263 


264 The Exceflency of Lib. 11. 


"_ their eye, nor the honour and greatnek; | 
of thoſe that had the government, nor 
any merely politick conſiderations what- 
ſoever ; much leſs did they look at- the _ 
particular benefit of any private men, 
Bur as in publick matters 4/4 popxli was 
ſuprema lex, 10 in private , quod -equum by- 
.nimqae fait, was that which made up the 
Law with them ; the diſpenſation of true 
right and pure equity was thought the 
moſt effettual means to preſerve the 
whole. And hence it is; that the ſincere 
equity of the Roman Civil Law has been 
owned, and the wiſedom of it greatly ad- 
mired by thoſe, to whom the exigencies : 
of the Roman State, and the intereſt of the | 
Rulers of it could not be known, + - 

Ninthly, This Law is ſo well tempered, 
and ſo indiffterently compoſed , that: it 
may be accommodated to any kind or |} 
form of government 3 ſo that be the $u- 
preme power in one, or be it in few, ot 
de it in the whole people, it is equally 
uſefull for them all : for Rwme came under 
all theſe ſeveral forms of government, and 
ſome part of the Ciwil Law was made un- 
der each of them. RO 
. . Laſtly, Trial, that is the Touchſtone 
of Laws, as of all things elſe whatſoever, 
has exalted.it above all other Laws of 
Man; Firſt,” in the general uſe of it eve- 

: Sig about the World. : Secondly, in 

the continuance of it to this preſent ons, 
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after the State and Government of Rome 
has long ago ceaſed to be, and againſt all 
ſtorms and tempeſts that have come. 
Thirdly, in that all States and Common- 
wealths have exceedingly flouriſhed, that 
have made uſe thereof, - | 

And yet we are not ſuch vain exalters 
of our own profeſſion , as to think, or 
boaſt , that the Civi! Law has the force or 
property of a Law within it, ſo as to 


| preſcribe to or bind foreign Nations. 


" But we rather ſay, by any authority of « reyes mn 
its own, it commands and neceflitates no allegantur in 
where, and yet ( as reaſon muſt always £7 Princi- 
. . h h . | | "OY pum aut Te- 
prevail with men that are rational) it in 
| : Y gum pro attho- 
forms, illuminates and perſuades every 7;zare, ed pro 
where. We ſay this farther, that _ ratione ſu. 
in matters of publick government the JO my 9. 
Municipal Law bears ſway, and is practi- 3 © ©9097 
ſed altogether-in every Nation : for thoſe qua ſunt leges 
muſt be managed by ſuch prudent ways Imperatorum; 
and means, as the —_ Governours = = pc , 
from time to time ſhall think moſt neceſ- jj, © 
; : : | ; non quia 
ary ; without being tied up to any CEr- lex hoc dicar, 
tain-rules even of their own, much leſs to ſed quia Ratio 


/ L : : ' y . > 4 "QT fic uult, 
any of the Roman Empire : yet in private {7 ok 


| controverſial things, ariſing between man ,, ,; ſent. &F 


and man, ſome {ſpecial matters of more jnterloc. emn. 
publick and general concernment excep- judic. 
ted, the Civil Law is much more practiſed 

and more frequently uſed, than the Mu- 

nicipal. Becauſe in reſpect of the great 

variety- and multitude of ſuch _ the 

3 + 6 ; unn- 
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Municipal Law can declare but little that 
is certainin them: So that though we can- 


not ſay, that foreign States are governed 


by the Civil Law, yet the ſuits and diffe- 
rences their ſubje&s have one with ano- 
ther, are for the moſt part judg'd and en- | 
ded by it. But the admittance of the |: 
Civil Law in theſe caſes, how general ſo- 
ever they be, is voluntary and free, with- 


out either _ or conſtraint. 
0 


And we do fo little think, that the 
want of a compulſive and binding power | 
does in any part obſcure the luſtre of it, | 


- as in our judgments that very conſiderati- 


on does commend it much more, 
makes the merit of it much more conſpi- 
cuous and ſplendid ; for to be awed by an ! 
impoſed Law, argues. the fuperiority of 
the power that impoſes it, and the ſervi- : 
lity and ſubje&ion of the people that are 
under it, but no worth and — in 
the Law it ſelf: for peradventure if they 
were left to their full freedom, they would 


_ chuſe tolive under ſome more natural and 


more reaſonable Law. But when a Prince 


| and People ſhall of their own accord, 


without diretion or command from any 
other, freely embrace a Law, and defire 
to be tried and judg'd thereby (as foreign 
States do by the Civil Law) it is an evi 
dent token, that this free. aſſuming of 
fuch a Law, proceeds from ſome known 


- 
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CHAP. IX. 


\ {The admittance and ſway of the Civil 
& | Law in foreign parts, is yet farther 
TI Es: | ; ; 
. | werified by the teſtimonies of Sir 
' Tho. Smith, and Dr. Hakewill, 
{ the one a States-man, the other a 
- | famous learned Divine of our own, 
1 and by ſome other remarkable inſti- 
{ tutions within this Nation. 


L and renowned King of- this Nation, 
' and five great Sages of the National Law 
| have ſaid concerning the fame and practice 
| ofthe Civil Law in foreign Nations. I can» 
not paſs by what Sir Tho. Smith, a moſt f2- 
mous Scholar and States-man of this Na- 
tion, and ofie who in Queen Elizabeth's 
} time went Ambaſſadour to the King of 


o Ld 


{| Fraxce, and fo had the rtuuty £9 
| ] know moreof this matter x Lon z thoſe that 

fit at home, has written ob:ter to the very 
ſame purpoſe, in his book De Repwblics 


fpflornm. q 


Have before told you, what a great 
| 
| 


i Lib.3. CAT« G 


ſe#. 3. 


The Excellency of  Lib.II. [ 


Anglorum.  Wherein after he has delinex- | 
ted and ſet forth the true ſtate of the policy- | 
and form of government within this Com- | 


mon-wealth, and wherein the Laws there- {! 


of do greatly differ from that, which other 


- States do ebſerve and follow, in his third 
book, cap. 11. he cloſes in this manner, ] 


Adminiſtrations & Politie Anglicans formam | 
quaſs in tabula breviter vobis ad intuendum | 
propoſui 5 Quid ſuum habeat, quidque ab als | 
rebuſpublicts, Gallorum, Italorum, Hiſpanorym, * 
Germanorum, diverſum, que civilibus legibus | 
Romanorum in Panadettas & Codicem Q fuſti» 
niano redattis reguntur, enarravi. The form 
of Policy and government of Eng/and, faith 
be, I haye as it were in a Map rich {et 
down before you to be ſeen, what it has 
proper to it ſelf, and what, differing from 
other Common-wealths, to wit, of Frqgce, 
Ttaly, Spain, Germany, which, faith he, are 
{wayed by thoſe Civil! Laws of the Roman, 
that 7uftinian did put into the Digeſts and 
the Code, I have likewiſe ſhewed you. 
The teſtimony alſo of Dr. Hakewil!, a 
great Divine of this Countrey alſo, is as 
full to'the ſame matter; for in his learned *' 
Apology of the power and providence of ! 
od, * he does not onely rank the Civil . ! 
Law next to the Law of God, but alſo | 
avovs the profeſlours thereof in ſome fo- 
reign-parts to be generally better Scho- 
lars than'their Divines 5 and the Lawyets 
of this laſt'age to be 'much more _ 
rnheduntY theit 


-. 
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Itheir learning and skill, than the Lawyers 
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v3 det Land ns. ba, 


: any who will 
| it, that by the obſervations, experience; 


! pains and learning of the Lawyers of thoſe 


Iofformer ages have been. Of the which he 
Iyill have the reaſon to be, the pol {way, 
I atereſt and employment; which they have 
I had, in the Judicial Courts of Chriſten- 
dom\xhat has given them ſuch encourage: 
ment. Next God's Laws, faith he, thoſe 
of the Empire ſeem to challenge their 
place z howbeit with us, having neither 
that reward hor employment as they de- 
ſerve, they have loſt both their rank and 
dignity : but. in foreign parts; where the 

we cheriſhed and honoured, they marvel- 
buſly flouriſh; inſomuch as in ſome tranſ- 
marine Kingdoms their Lawyers are held, 
! and for the moſt part: are undoubtedly 
| more ſufficient Scholars than their Di- 
| vines; and within this laſt Centenary, 


th A. ra, 


ITY 
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ht 


profeſſours of the ſame faculty in ma 
precedent ages, as well in that part whi 
5 profeſled in Schools, as the practick ex- 


' prefled in Judgments and Pleadings. Now 


for the latter part, which is the. practick;, 
faith he, it may eaſily be evidenced to 
leaſed to look into 


latter ages, it is grown to much more ex- 
afneſs and 


had. Whic 


deciſions, arreſts and pleadings of .the 
tigheſt Courts of the greateſt part = the. 


| much more ſufficient than the writers and. 


= ection than former ages 
appears by. the judgments, 


269. 
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Chriſtian Nations, which are extant in 


great numbers 5 as the Deciſions of the 


- ſeveral Rotes of 14h, at Rome, at Naples, 


tat Florence, at Genoa, at Bonona, at Mar 

= tua and Peryfwmm, and the reſt : the judg- 
* =» mentsof the Imperial Chamber at Spire, 
which is the laſt reſort of the German Na- 

tion; and the arreſts of the ſeveral Courts 

. of Parliament in France, as Paris,. Aiz, Bur- 

'  deaux, Grenoble, andthe reſt. To which 

" may be added the pleadings of Monſieur 
 Servine, the French King's Advocate, and 
wr of that nature, which are all pub- 

* liſhed and extant, partly in Latin, and 

- partly ih their own Languages, with that 


variety and learning, as much exceeds the 


former ages. + i. 
But to. paſs from what is obſerved by 
our own Countrey-men in this particular, 
js not there an ancient inſtitution: of Eng- 
!and, that does clearly demonſtrate the 
ſame thing ? for if we were not fure that 
the Civil Law did paſs for current, and 
were generally embraced in foreign parts, 
Why ſhould we always, to this very day, 
obſerve to try and decide all: differences, 

_ that ariſe between our own Countrey- 
men and Strangers either upon or beyond 
the Sea, in the Court of Admiralty where 
the proceedings are onely after the form 
of the Civil Law ? And. were it:not to 


pleaſe foreigners in the Law rey Bog: and 


attow of, we might wheti we bid them 


here, 


1 


| 
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here, ſtrictly hold them to our own Laws. 
But fince we miſt trade and trafick with 
them, it were no indifferency to call them 
from the trial of that Jaw which they in 
ſome part. know, and is the Law of their 
Countrey, as themſelves make it, to the 


| rial of a Law which they know in no, 
| part, and is mere foreign unto, them. 

1 Likewiſe, if the Treaties that we have 
1 had with foreign Princes were ſurveyed, - 
| it would be found, that they run in the 


ANSUAge, and are tranſacted by the skill 
and: knowledge of the ſame Law. Ir is 


{ evident therefore, that it is uſed and ac- 


| tepted of every where upon and beyond 
' the Seas; ſince that where we deal with 
| ſtrangers moſt; and have moſt variance 
| with them, there it is moſt uſed even a- 


monegſt our ſelves. 
And. to the {ſame ground and reaſon 


| does Mr. Selden in his diſcourſe upon Fleta * Cap. 8. pa- 
' £;mpure it, that che practice of the C5vil rag. 4. | 


Law has been continued always inthe 


| 


Marſhal's Court here in Eng/a»d, where 
divers cauſes might ariſe, that might con- 
cern —_— z. as alſo in the Judicial 
Courts in both Univerſities, where ſtran- 


E: Fer for ſtudy ſake do frequently come to 


ettle: though for my part I cannot think, 
that the Univerſities uſe it for any other 
reaſon, than for the pure natural equity 
and ſound reaſon that 1s in it above all the 
Laws in the World beſides ; nor for any 


other 
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other end, than that. young men trained 

up and made expert in that profeſſion; 
when they come abroad, might be more 
ready in all matters of nepyLaation and 
commerce, that the Prince or State ſhould 

in their dealing with foreign Nations have 

, occaſion to uſe them in, when ever they 
: ,vete calFd to any ſuch employment ; to 
which the Laws of this Land ſerve no- 
thing at all. FT 
 Itis needleſs in ſoclear 4 matter to offer 

any farther proof to convince our Coun: 
trey-men, that all their neighbours beyond 

the Seas (that are. nevertheleſs wiſe, rich 
and potent) do ſuffer themſelves to be 
judg'd and directed by the Civil Law, and 

the profeſſours of it. I ſhall therefore as 


touching this . particular add but two, 
things, which in my judgment are very 


well worth the obſervation. . >... 

_ The firſt is, that 74/tinian's Code (which 
iS a Collection of the Emperour's Laws 
onely, from the days of Arian unto the 

- 0, - age of 7»/tinian himſelf) is in uſe even a- 
1 Stephan. mongſt the Tbs. ! In order to which 
Oo "95g "it was, as Mr. Se/den faith in his diſcourſe 
| m Cap. 5. p4- UPON Fleta 5, ® that Mahomer the ſecond, 
tags. — bur the firſt Emperour of the. Turks io 


called , when he had won C ouſt antinople 


EA . from the Chriſtians, he commanded 24ax- 


imus the Patriarch with other books to. 


tranſlate alſo into Arabick, 73s #ad/xzs 73s 


Baoinints; that is; the Imperial Codes; 


whick 


0 _ 
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which - was done 3 in faturum, ut videtur, 
Mahamedici imperis uſum, fays Mr. Selden 
that is, to be uſefull for the Turkiſh Em- 


re. en | 

The ſecond is, that even in the Terri- 
wry of the Church, where the pattimony 
the juriſdiction of the Popes lieth, 


I this Law has in ſome caſes an intereſt of 


2idance in the Tribunals there too. And 


| et if the pretious worth-that is in it, did 
{ not Gptivate them, there are not forcible 
| nd weighty.. reaſons wanting to make 
them.abhor and decline the ſame : For, - 


Firſt, Some of the Chriſtian Roman Em- 


| prrours, as Conſtantine, Theodoſius, Martian 


and 7uſtinian, did ordain divers Laws for. 
the ordering of Church - matters and 
burch - men 3 which fince the Popes 


| bok'd upon as an uſurpation, and an in- 


noachment gon their ſpiritual juriſdicti- 
on, Temporal Princes being the diſpoſers 


of temporal things onely, as they ſuppoſe, 
ad not to meddle with ſpiritual; it mighr 
nell beget in them an animoſity and dif- 


| Ike apainſt the Law it ſelf. 


. 


of their own, the Canon Law 3 and fo 
age, that it may be thought ſufficient to 
{a rule to all that Churches affairs what- 
lever, and need not borrow help from 
Uy other Law. _ = 
"Thirdly, There has. always been as it 
mere ai emnlous contentiori, which of 

6 3 .._ theſe 


Secondly, the Church has a large Law. - 
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theſe two Laws ſhould be the moſt po- 
rent, and ſpread fartheſt in the Chriſtian 
World. 
Fourthly, The Popes in theſe latter 
ages have not ſtuck to make open prote- 
ſtation, that the Pontificial dignity was 
rather to give Laws to the Emperours, 
than receive any from them. ; 
And are not theſe, if there were no 0- 
her, grounds enough to make them ten- 
der how they admitted the Civil Law in- | 
to their Territories? _= ſuch has been the 
power and force of that Law, that it has 
got footing even in that Spiritual Monar- 
chy 3 for where ſin againſt God comes 
not to be reſtrained, or puniſhed, nor the 
g foul and conſcience diſciplined in order to 
its ſpiritual welfare ( which was the main 
end of ordaining the Canon Law ) bur 
that the caſe is merely temporal and 
worldly, and not decided by the Canon 
w, there the Civil Law gives the rule 
even in the Pope's Dominions 3 on vi ſua, 
» De legih.lih. lays Suarez, " ſed quia Pontifices ita wolue- | 
3. ca-8. nu.'3. 7#nt , not that it has any authoritative | 
power there inherent in it elf, but as the } 
Popes have freely entertained the ſame, | 
Nay, Maranta in his $ peculum, . © adds far- 
ther, and he cites Feine, a great Canonilt 
for it 3 Thar if the Canon Law has decla- 
red it {elf in the caſe, but is too ſtrict and 
tigid,, and the Civ! Law be more fair and 
equitable, the Civil Law ſhall be rather 
| followed 


= 
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followed in ghat caſe, even in the Chmi- 


bra territory, than the Canon Law ir 


And indeed, ſetting afide ſome few ſpe- 
cial differences between the Civil Law and 
the Canon as to-ſome particulars, the Ca- 
non Law is nothing elſe but the Civi/ Law 
applied to the uſe of the Church and 
Clnichanactces, And ſuch a conformity 


275 


there is between them, that Rebwuffue P lays, pn. wminar. 


fraitica juris-civilis; the marrow and ſub- 
ſtance of the Civil Law, and the practical 


—_—_— of it to caſes in. fact ariſing. 
nd C#jacizs plainly averreth , that the 


Canon wW q fere oma ſumpſit ex Jare C:- ſe 
wh, &- onmino quicquid preclarum eft in hoc dic. 


jure, ex jure Civils eff, nec hujus interpres 
idoneus quiſquam, nfs fit juris Civilss peritiſ- 


ſms; 1t is almoſt wholly taken out of 


the Civil, but undoubtedly whatſoever is 
excellent in it, it has borrowed from the 
Civil Law, neither can any one throughly 


' underſtand the Canon Law, that is nor. 
| = emu Skill'd in the Civil. 
is 


is not ſo truly averred of the Ca- 


"non Law, but the ſame may be as juſtly _ 


affirmed of the particular Law of every 
Nation that is any thing famous either 


for Laws or Government. For undoubt- - 
ly, ' the beſt governed Nations have 


wrote their Laws by the copy of the Ro- 
»and the Gvil _—_ been the wen 
> that 


{ the Canon' Law is but Medella legurs & queſt. g,n.14- 
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that has born and btoughy, forth all of 
them 5 neither can they judiciouſly clexr 


the obſcure meaning and doubtful] ſen 
of their own Laws, without they make 
uſe of the learning of the Civil Law, from | 
. whence they ſprang originally, for a hel 

£0 interpret them. And therefore which 
of them ſoever does caft ont of their 
Territories the Civil Law, they do plainly 
put out the light of their. own Laws, and 
do abandon and exile that Mother, of 
which their own Laws, for ſo much as is 
g00d in them, are but the off-ſpri 

- De 1:u#;5. {ince by the teſtimony of Claudiar * Rowe 

Stilicon 15.3» WAS , | 


"1 Armorum legumg; parens, que fundit in omnes 
Imperium, primique dedit cunabula 7aris. 
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| of the Civil Aggy of that particular place ; 
 & the Mu al Law 0 England, France © 
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CHAP. X. 


The general name of Jus Civile, The 
Civil Law, is fignally for Fonours 
ſake pecaliarly aſcribed to the Ro- 
man Czvil Law, and to no other 

Lo b 


o _ other notes and characters 
of Honour, that Nations have be- 
ſtowed upon the Roman Law, this is not 


! theleaſt; That it bears to this very day 
| that name and ſtyle, which not onely di- 


ſtinguiſhes it from the Laws of other Na- 


tions, but in a way of eminency extols 


and ſers it above them all : for although 
from that which every City, Countrey or 
Nation does obſerve for their binding 
Law, is derived that particular appellation 


Or Spain, may be called The Civil Law of 
England, France Or Spain : yet he that is to 


_ | mention the Municipal Law of any one 


Countrey or Nation , beſides the Roma, 


{ if he would expreſs it by the name of the 
Civil Law, he we not be underſtood , 


except he adds the proper name of tha: 
Countrey too, whereof he intends to 


- 'L 3 Bu. 


'277 


276 The Excellenty of = Lib, 
chat has born and brought, forth all of 


them 5; neither can they judiciouſly clegr | 
the obſcure meaning and doubtful] ſen 
of their own Laws, without they make 
uſe of the learning of the Civil Law, from | 
whence they ſprang originally, for a he 
£0 interpret them. And therefore whi 
of them ſoever does caft ont of their 
Territories the Civil Law, they do plainly 
put out the light of their. own Laws, and ! 
do abandon arid exile that Mother, of 
which their own Laws, for ſo much as is 
g00d in them, are but the off-ipring ; 
- De 1:u#;3. {ſince by the teſtimony of Claudiar * Rowe 
Stilicon 16.3» WAS, 


_ Armorum legiimq; parens, que fundit in omnes | 
Imperium, primique dedit cunabula Toric. 
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CHNAPX 


The general name of Jus Civile, The 
Civil Law, is fignally for Fonours 
ſake pecaliarly aſcribed to the Ro- 
man Czvil Law, and to no other 

Law. 0 


of Mong other notes and characters 
of Honour, that Nations have be- 


| flowed upon the Roman Law , this is not 


the leaſt; That it bears to this very day 
that name and ſtyle, which not onely di- 


| ſtinguiſhes it from the Laws of other Na- 
tions, but in a way of eminency extols 


and ſers it above them all : for although 


from that which every City, Countrey or 


Nation does obſerve for their binding 
Law, is derived that particular appellation 
of the Civil Ay of that particular place 
as the Munial Law of Eng/and, France 
or Spain, may be called The Civil Law of 
Enpland, France Or Spain : yet he that is to. 


} mention the Municipal Law of any one 


Countrey or Nation , beſides the Roar, 
if he would expreſs it by the name of the 


| Civil Law, he wa not be underſtood, 


except he adds the proper name of tha: 
Countrey too, whereof he intends ©» 
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But the common uſe of ſpeaking till 
to this very day obſerved by the beſt and 
greateſt Nations, is clean otherwiſe, as 
oft-as mention is to be made of the Law 
of the Roman State z for albeit you may 
call it, The Civil Law of the Romans, yet 
does it paſs currently under the ſimple de- 
nomination of The Civi! Law; - and yoliare 
intended to _ of that peculiar Law, 
though you do not ſubjoin the proper 
name of: that ſtate or Prople  Tuſtinian 
the Roman Emperour did firft enact it as 
a Law, and as a binding.dire&ion to the 
Roman people 4 Duoties 04 adadimus nomen, 
cums fit croitatis, noſtrum jus ſonificamu; 
'As often as we ſay, The Civil Law, and do 
not add the name of any City to whichit 
does belong, we mean our own Law. Bur 
now it'is become the voluntary and free 
lan ys! ſuch people as are not ſubje& 
to the Imperial Law. *- 
 Andit is a ſure token of a ſuperlative 
excellency,when a voy pcllacion chat 
is common to all thi A ome ſame rank 
and quality, is ſpecially and by common 
conſent beſtowed ' upon one peculiar 
thing of the ſame kind. What was the 
reaſon that Rome was call'd, The City, when 
there was ſich a multitude of Cities be- 
ſides it, but becauſe none came near it in 
power, greatneſs, riches or magnificence ? 
Or that Ariforle, when there were ſo ma- 
ny known Philoſophers beſides, ſhould be 
- ſignally 


Cap. X. The Civil Law. 
fignally named, 7he Phileſopher, but becauſe 
the reſt knew not the true eſſence of things 
ſo well as he, nor had dived fo deeply in- 
to the ſecrets. of nature as he had done? 
Or that Virgil ſhould be ſtyled the Poer a- 
mongſt the Latins, and Homer amongſt the 
Greeks, amidſt ſo many other Poets con- 
temporary with, and a great many others 
fince ſucceeding them, \ 
two far exceeded them all> Or that So/o- 
01 ſhould be termed, The iſe man, and 
St. Paal, The Apoſtle, when certainly wiſe- 
dom was to be found in others, and in a 
great proportion too, as well as in Solomon ; 
and Saint Paz! was but one of twelve A- 
poſtles ; but becauſe the Wiſedom of $S«- 
lmon did ſurpaſs the Wiſedom of all men 
under the Sun, and Saint Pas! was thought 
to be more inſpired, and to have greater 
Fit and endowments given him, than 0- 

Apoſtles had 2 In like manner, and 
upon the {ame ground is it, that although 
every Nation that is brought under rule 
and government, and is not barbarous, has 
a certain peculiar Civil Law, under which 
it lives and is governed ; yet out of a ge- 
neral belief, that no other humane Law 
whatſoever is to be compared with the 
Roman Law, does it ſtill, as anciently it 
did, carry away the name and title of, 7he 
Civil Law, from them all, as being the ex- 
acteſt and perfeReſt of all other-Laws in 
the World beſides. = 

T 4 CHAP. 
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CHAP. Al. 


4 he Art and i ankledgs of doing the 
* pureſt right and moſt natural juſtice, 
is laid down in the Books of the 
Civil Law ; and how it came by de. 
grees to that perfettion, hae now 
TD it in., | Ws 


HE Aw » Cui Law has not the pre- 

eminence of other Laws in title and 

Joncemniitn onely, but it is thought al- 

ſo, that in the books thereof there are laid 

'up ſach treaſures .of humane Wiſedom 

__ , Juſtice, Equity, and natural m_ 
tha 


__ t the art of doing equal juſtice, and 

dottrine of true-and uncorrupted right 

i ke by them oF. aid Eelfus, 
- e [jb, 1. Di&-t eft ars equi & bont ;- Law is an art In- 
De juſt, © ju - forming what is juſt and good : And 7«- 

% Parag-1- - riſpradentia, ſaid the Emperour, u oft rerum 
Inf cede Aoinarum atque humanarum notitia, juſti at- 


injuſti Js: 5 The ſcience of the 
x teaches what is the right both-in. 
i __ is juſt 

the Roman 


holy and worldly things, an 
and unjuſt ; both fpeaking' of 
wk ſo was-it accounted then, and no 9- 
ue 1s it accounted now too. For, .: 
Whereas the learned of the World do 
reckon upon three _ Arts'and Sct- - 
; ences; | 
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ences, Divinity, Law and Phyſick, which 
do fo mainly ſupport and hold up the 
| whole frame of Man, that without them 


| this goodly link of things here below muſt 
needs diflolve and fall away to nothing ; 


by the Art of Law, 'it is far from their | 


meaning to comprehend the Municipal 
Law of any Nation, which is fitted for 
the climate of one people onely, and ſerves 
for the exigencies and occaſions of the 
State, and varies as times and occaſions, 
and the diſpoſitions of the men do'yary; 
which commands: rather than teaches ; 
which has an eye more to what is profita- 
ble to the publick,, than what is-juſt "and 
equitable ; and which deals more in the 
reat advantages of State, than'in ſetling 
_ intereſts, or compoling differences 
etween man and man ; (for this is the 

tae ſtare of the local conſtications of the 
vera] and reſpe&ive Nations and King- 
doms of the World'; each of them being 
far ſhort of deciding thoſe: many doubts 
- and queſtions, that muſt needs happen in 
| great variety between their ſabje&s,whilſt 
they trade and deal together.) But tity 


that is commonly embraced and allowed 
of by the beſt and moſt potent Nations ; 
that is full of pure equity and true reaſon, 
and being grounded” upon dictates of na- 
ture and common reaſon, is unchangea- 
'blez whoſe method is to teach _ — 


anderſtand ſorne more Univerſal Law , 
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 « fra by certain rules and principles or- 

derly and handſomely digeſted, as well as 

to command and. order ; and which a- 

moneſt the frequent and various dealings 

of men, does leave few caſes that can 

happen undecided. : 

nd it is evident, that by this Art of 

Law, they intend no other but the Romas 

Civil Law : , For although the Laws bave - ! 
been a-making almoſt ever ſince Rome was 

firſt built, and were ordained as queſtions | 

did ariſe from time to time, and under ſe- 
veral forms of government 5 Rome being 
ſometimes under the rule of one, ſome- 
times of more, -and ſometimes of the 

. whole people; and grew at laſt to an in- - 
finite multitude, and lay in a confuſed and 
In heap, void of all order or me- 

't 


: Yet at laſt 7-»/tinian, when he came 
to the Empire, did ſer upon that opws 4+- 
arms as he calls it in his Prozme to the 

nſtitutes, that deſperate enterprize of dif- 
poſing them into that admirable order 
that now we ſee themin z and indeed was 
the firſt. that laid the foundation for the | 
bulking up of the Art and Science of 
pogmr 


 * By.his means it was, that after the beſt 
_ and moft uſefull Laws were ſelected and 
. choſen out of a vaſt and tumultuous heap, 
they were diſtributed into Titles, and the 
Titles into Books, every Title contains 

thoſe Laws that are proper and pertinent 

OY "_ | t0 


| 


but, as himſelf teſtifies, ut nt Potins legi- 
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to that principal ſubje& whereof that Ti- - 
tle treateth ; ſometimes by definition o- - 


pening the true ſtate and nature of it ; 
omerimes if it be various, dividing it in- 


, 


fo its ſeveral! kinds and branches: alſo ſub- 


joining a reſolution of the ſeveral caſes 


and queſtions that come under it, rather 


by the ſtill voice of ks - , and as 
| all 


men by their natural inſtin&, and prac- 


ical experience would agree to determine 


them, than by ſevereign command or im- 
petial will. 
 Aﬀeer this method is that principal part 


_ of the Law the Digeſts, otherwiſe called 


the Pandects compoled 5 which Dzarenus 


calls the Magazine and Store-houſe of all 


equity, juſtice and learning, and the arti- 


ficial framing thereof, Cjacins * does ſo * Parar.Dig. 
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much admire, that he judges them to be M24 


fools.and illiterate, and not to underſtand, 
heither what Art is, nor what the princi- 
ples of Law are, - nor how well the Pan- 


| dedtts are made, .that ſhould require any 


other Art than what is to be found in 
them. Tull, fays Alciat , had long and 
folicitous thoughts , ' de jure Civili in artem 
redigendo, of making an Art of the Cvi/ 
Law; but 7«ſtinian in the Digeſts hath 


done that work. 


But to make this ſcience of the Law 
et perfecter, 7«ſti»ian hath alſo added his 
book of Inſtitutions, for no other end, 


time 
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time [cientie prima elementa, the introducti- 
on to the whole Law, they being indeed 
the ſym and ſubſtance of it; ang he di- 
reds it, cupide legum juventati, to thoſe that 
ſhall deſire to enter upon that ſtudy ; in- 
tending it as a help to the younger Stu- 
dents onely, whereby they might be en- 


_  abledafter the reading thereof, the better 


to undertake the more difficult and volu- 
minous boaks of the Law : for he conſt 
dering, that the other Volumes of the Law 
would prove too hard and tedious for 
young beginners, and ſo it might come to 
paſs,, that the- whole ſtudy of the Law 
might be quite laid aſide, and utterly pe- 
riſh for want of ſome to ſtudy, the ſame, 


he commanded this little book of Inſtity- | 
' tions to be made, whereby young men | 


might be invited partly with the be apn 

partly with the eaſineſs thereof, to the 
ſtudy and profeſſion of it. Here then is 
a great body of Law orderly and metho- 


_ dically diſpoſed, and a book of prelimi- 


nary Inſtitutionsalſo, to make the entrance 
into jt eaſier and mare beneficial. 


.* But there are two Volumes more of . 


this Law alſo, the one collected by 7ufti- 
ian as the Digeſts were, and that's the 
Code ; the other ordained by him, as the 
Inſtitutions were, and that's the Authen- 
ticks, otherwiſe called te Novel Conſti- 
tutions : for the firſt is but a bare collec- 
tion of ſuch deciſions, as the Epoons 
$ : ; tnat 


| 


' WaS O 
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that had fate in the Roman Empire; even 
td 7«ſtinian's time had made to the queſti- 
ons that had been propounded to them, 
ſometimes by Judges, and ſornetirhes: by 
private perſons,-as in. contingency they 
fell ; and are ranked in the ſame otder and 


method as the Digeſts are. In the Au- 
thenticks there is not-that order obſerved 


the Di or-the Code, but as occaſion 
of any doubt, wherein the 
Prince's reſolution was neceflary to every 
thing, ſo it is ſer down without any other 
method or form. And they were call'd 
the Novels, becauſe they were new Laws, 
compared to the Laws of the Digeſts; In- 
ſtitutions, or the Code 3 and ſometimes 
they alter and corre& the Laws of the 0- 
ther three. 
- Thus far went 7-/tinias himſelf in his 
of a general ſurvey and diſpoſure 
of the Ronan Laws ; ſometimes ordaining 
Laws of his own, and ſometimes gather- 
ing together the Laws of others, till he 
had made an exact and abſolate compoſi- 
tian. . Which enterpriſe .chat renowned 
Scholar and States-man of our Countrey, 
Sir Francis Bacon does fo much con 
and admire, in his Epiſtle to Queen E/- 
zabeth, ſet before-his Book of Maxims of 
Law, that when he underſtood, thar ſhe 
had the like o__ in her breaſt, ro en- 
ter into a gener 


in the —_ of Laws as is either in 
ed 


amendmenc of the My” 
© 
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of her Laws, and to reduce them to more 
brevity and certainty 3 he faith, ir ſtruck" 
him with great admiration, when he heard 
it 3. and acknowledges it to be one of the 
moſt choſen works, and of higheſt meric 
and beneficence towards the ſubject, that 
ever entred into the mind of .any King; 
but addeth, that there be rare preſidents 
of it in:government, as it cometh to paſ 
in things fo excellent, there: being no pre- 
fident fall in view but that of 7«ftinian, 
as he confefleth. Whoſe work is the 
more to be admired, becauſe the uſe there- 
of is not local,, nor reſtrained to the ſtate- 
ang policy of one Nation onely, as hers | 
would have been, but may fetve for the 
uſe and benefit of any ſtate or people 
whatſoever, and is ſubſervient.to all acc | 
dents and occaſions that can happen in 
common intercourſe, and indeed has: for 
its obje& ſuch things,. as commonly ariſe 
every-where throughout: the World, and 
have no Municipal or cuſtomary Law. to 
determine them, —__ 
But if 7»uf5nian ſhould be thought to 
| have failed-in any thing of bringing this 
Art to a full perfection, yet what the leat- 
ned of Chriſtendom, from. his time down- 
ward tothispreſent,have done towards the 
perfecting thereof, will -make ir up : for 
the infinite number” of. Writers of all 
forts, of all: Nations, and in all Ages, 
that have wrote hereupon, are prodigi- 

ous 
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ous to behold, and wonderfull to confi- 


der. - 
What Gloſſes, Notes, Lectures, Re- 
itions, Commentaries, Paratitles, Ana- 
his Intelle&s, are there upon the very 
ws themſelves > There is hardly any 
. | Text of Law that is not copiouſly writ- 
; | ten on, either in ſtating the true reading 
: | of it, or in clearing it from obſcurity, or 
in enlarging upon the matter of it. Then 
\ | 25 to the general ſubjects of the Law, and 
| the particular caſes and queſtions that fall 
| | under them, both ſpeculative and practi- 
- } cal, the Tractates, Diſcourſes, Counlels, 
{ Queſtions, Reports, common Opinions, 
| Controverſies, Reſolutions, Praftices, Ob- 
ſervations and Singulars, are without num- 


ber. * 
{ . Even this latter age of ours, beſides / 
| that which foregoing antiquity has produ- 
{ ced, has brought forth every-where in all 
| Countries of renown ſo many famous 

Writers in this kind, that every Nation 
has ſeemed to be ar an emulous contenti- | 
on each with other, which ſhould moſt 
excell in fuch men. EO | 
1 For Fraxce, ate reckoned Cujacins, Briſ- 
1 ſonires, AMdolineus, Antonie Faber, Pater Faber, 
| Rebuſſus, Bodinus, Tholoſanus, Gothofred, Chop- 
1 puns, Bellonus, Papo, Charondas, Hottawan , 
7 all of high account in that faculty. 
1 | For Spain, thereare famous to this day, 
1 Couarruvias, Gometruts, Paſquirs, Alvarez, 

| Grepors* 
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G Yegorie Lopez, , Bernaranus Dias , Villagut Z | 


Pinellus, Franciſcus Salgado de Somoza, Sar- 
mmientus , Rodericus Suarez; fohamnes Ly- 
P45. | | PI. : 
; For Iraly, Gabriel Romanus, Stiaticus, 4- 
frins, Cephalus, Gigas , Gratns, Palzotus, 
Peregrinus, Boſſins, Balbus, Putens, Farina- 
rins, Maſcard, Zunt, Surdus, Vincentins de 
Franchis, Moz&ins, Sfortia Oaavs. - Gy 
. From Germary came forth not without 
much eſtimation and honour, Gail, weſex- 
beck, Minſmger, Schneidwine, Peckins, Hoppe- 
rus, Revardis, Valteins, Thomingins, Althu- 
frus, Sichardus, Freigins, Patins, Forſterns, 
Aelchier Kling. CE nt: 
- Every one of theſe has left ſuch Wri- 
tings behind him in the Civi/ Law, as will 
make their memories immortal. Neither 
can it be any wonder, that the C:vil Law 
it (elf. and the books thereof are grown 
ſo volaminoris atid almoſt infinite. Be- 
cauſe indeed that Science does compre- 
hend that vaſt and great: variety of affairs 
and worldly buſineſs, - that the large Na- 
tion of the Romans dealt in during the long 
continuance of that gredt and large Em- 
pire. And fince have been added unto 
it, and ſquared as it were by the rule 
thereof, and applied urito it, the affairs 
of many Nations, which muft in all chan- 


ges and accidents, and iti each Nation be | 


many, yarious, and ſeyeral from the time 
of that Empire down to this preſent: 
Whick 
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 IWhich being ſeverally writ upon, by ſe- 
Ireral fancies, and in ſeveral ways and me- 
s, muſt needs produce throughout 
he World large and copious Writings in 
his faculty, as it has in all other Arts and 
Iciences beſides. But the benefit that 
Ihe World reaps thereby, lies in this, that 
Ihere neither is 'or can be any contract 
Inade, -or any humane affair tranſacted, 
Jither Domeſtick, Civil or Military, ei- 
Iter between governours and governed, 


Iricth another, or between Nation and 
Nation, either upon Sea or upon Land; 
Jut by the help of that ſtudy and. the 
Writings thereof, there may be-found 
Jnoſt rational rules and directions 3 ſome- 
Jines to diſcern the true nature of the 
It j it ſelf; ſometimes to diſcern its 
Jinds ; ſometimes to reſolve the doubts 
Jad queſtions that fall under it ; ſome- 
Jines.to juſtifie it as wholly good and 
Iyfull ; and ſomerimes to condemn it as 
Iogether unjuſt and evil. And if the 
Ion be not uniform, but various, and 
of be in ſome caſes good, and in others 
$u, it will diſtinguiſh upon the ſeveral 
Js ; that dealers may walk ſecurely and 
Aly, if they will guide their actions by 
te preſcript of that Law, where the Laws 


Jt direct them otherwiſe, 
'S1 No 


Ix between the people themſelves one - 


. Jad Cuſtoms of their own Countrey do 
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No part of this pains has been taken, | 
or honour done by the learned of foreign |} 
States to the Municipal Law of any Na- | 
tion, beſides the Roman; for although eve- 
ry State may wonderfully afte& and be | 
delighted with their own Laws, and fo it 
may come to pals, that they may be great- | 
ly extoll'd and ſet up, and ſometimes with } 


much induſtry and great benefit to the | 


{ſubjects interpreted, explained, and writ | 
upon by the Writings of their own Coun- ? 
trey-men ; yet are they of fo little eſteem 3 
and account with Foreigners, that they al- | 


moſt diſdain to reade them. ' But where ? 


ation, no one | 


any have employed their Na in writing } 
1t in the Civil 7 


example can be given, b 


Law onely ; which has buſted and ſet on ? 
- work the learned of the whole W 1 
his 


Therefore, what High applauſe ſoever 


may begiventothe local conſtitutions of | 
any people ( as queſtionleſs they are all 


uſefull within their proper territories) yet | 
it is a truth unqueſtionable, that in the ac- | 
count of other Nations, whatſoever the ! 
caſe or queſtion be ; 'be it between their ! 
own ſubjects, ſo that their own National | 
Laws and Cuſtoms do not ſpecially order | 
it; or be it between them and other | 
Princes, or their Subjects, the Civil Law | 
15 the ſtreighteſt rule and the beſt guide | 
to decide it by ; and-the art and kill to} 
diſpenſe equal right and exact juſtice toall } 
MC, ? 


4 sf ws 


TY Þ- 
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I men, is to be learnt from the ſtudy of no 


7 other Law of Man's creation but that Law 
1 onely. Nikhil alind eſt jus Civile, quam ſen- 


tentie quedam & weteribus furiſconſultis pro- 
MNciate, que in certum redaite ordinem, diju- 


1 dcands rationem noftris 7ariſperitis oſtendunt, 
| fays Machiavell himſelf in h 

1 Books de Repwblica, The Civil Law is no- 
1 thing more than certain dictates or-princi- 
3 ples declared by the ancient Lawyers (un- 


Us Prozm tO his 


donbtedly meaning. Papinian, Ulpian, Sce- 


4 wa, Africanns, Pomponius, Neratia#, Celſus, 
1 Marciaues, and the reſt; whoſe names are 
Hy you oo ſeveral _— the 
1 Vigelt ) whic ing put into Or- 
{ der, do inſtruct others in the ways of ad- 
1 miniſtring right and juſtice. And hence 
]is it, that-in all the Univerſities through- 
1 out the World, I will not except E-glard, 
| the Law that is ſtudied, the Law that is 
1 publickly read and taught in their Schools, 
1 the Law wherein d&rees are taken, is the 
1 Civil Lam, | | 
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An Anſwer to the main Objeitions that 
are now-a-days made againſt the 
continuance of the Civil Law with- 
in this Nation. 


G He things that have been thus truly 
. delivered to the praiſe and commen- 
dation of the Civil Law, being clear and 
evident, our Adverſaries the Anticivili- 
ans will not ſo vainly contend, as to op- 
poſe them; or to detract from the worth 
of that learning; which has been ſo ge- 
nerally owned by all the World, nor was 
ever brought into any queſtion, ſince it 
was firſt propagated and made known to 
other Nations beſides the Remarv. They 
will, as they. muſt, admit and acknow- 
ledge, that the Civil! Law doth more a- 
bound with natural reaſon and equity, 
than any other Law of man's eſtabliſhing; 
. that it has ſpread farther into the World, 
_ than any Law ever did; and has been 
more ſtudied and adorned with the Wri- 
tings of the learned of all Nations and 

anguages, than any Law that yet has 

en ; that the profeſſion thereof is of fo 
large a compaſs, that it takes in and treats 

of all the affairs, contracts and dealings - 
| ; t 
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the World ; that Princes freely entertain 
i into their Judicatories, and miniſter 
right and juſtice onely by the learned and 
Graduates of that profeſſion ; that the 


principles of ſolid Wiſedom and beſt Mo- 


ral Honeſty are taught thereby ; that it 
has deſcribed and fer down the duties of 
all people, of what relation ſoever, more 
amply, and more to the pattern of nature 
and right reaſon than any other Law has 
done. * Yet this free and ample acknow- 
ledgment notwithſtanding, they will not 
admit the uſe and practice thereof in the 
7 miniſtration of Juſtice within this Nation 
| to be convenient or neceſſary,” ſuggeſting 
7 to themſelves certain reaſons ſtrong and 
important, as they pretend, why that pro- 
feſſion, how yoruld and wile ſoever in it 
ſelf, yet ſince it is become uſeleſs, as to 
1 che people of this Nation, cannot con- 

 veniently, as our affairs are now changed, 
1 be continued here any longer, as they 
imagine. Which opinion, how well it 
i5 grounded, it is meet and requiſite we 
ſhould in the next place examine; for ex- 
cept it may be maintained that it is alſo 
uſefull and very neceſlary for the Com- 
mon-wealth under which we now live, 
and no way, or at leaſt, in compariſon of 
the great benefats thereof, not confidera- 
bly inconvenient, all the other excellen- 
cies and rare qualities that can be ſpoken 


thereof, will turn but into a ſpeculative 
LK 3 and 
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and ayrie diſcourſe, and will move no- 
thing towards the begetting of a publick 
ſettlement thereof -within the Nation : | 
for, they will fay, all rules and inſtruci- J' 
ons that. are-uſeful}l ro inform the under. 1] 
ſtanding, and faſhion the manners and 
actions of private men, or of Princes, as 
they are men onely, may not preſently be 
fitting or neceflary to regulate and direct 
a _ in the carrying on of publick buſt- 
neſs. : 

- Let it therefore be added for a farther 
commendation of the Imperial Law ; 
Firſt, that as it contains the dictates of 
nature, the concluſions of right reaſon, 
and as it ſets forth the natural and eflen- 
tial properties of fuckh- humane things, 
contracts and dealings of men, whereof 
it treats, (of all which, without compari- 
ſon, the greateſt plenty lies recorded in 
the Writings of the Civil Law ) I fay, as 
it contains all theſe, it is ſo eſſentially ne- 
ceflary to the well-ordering of all States, 
and the common affairs of men, that it 
cannot be aboliſhed-cthrough any change 
of Law or Government whatſoever, but 
at the ſame inſtant the peace and well-be- 
ing of that State and People muſt needs 
vaniſh and diflolve alſo: For can the Sun 
fall from the firmament, and the World 
not be at an end ? or the ſoul expire, and 


the body not be void of life or motion ? 


No more can the fplendour of that rt 
pie 
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! ple endure any longer, where the Sun of 

natural equity and juſtice has left to ſhine 

| amongſt them ; nor can the body of a 

]-Common-wealth grow proſperous or flou- 

1 — that is fallen from che ſoundneſs 
l 


! of right reaſon, which is the very ſoul and 
1 ſpirit of all Law and Government : for 


\ 3 in this jt is no otherwiſe with a whole ſo- 


7 ciety of men, than it is with one indivi- 
Z dual perſon. 
7 Tf a man ſhall be unnatural, and cares 
7 not to obſerve true right and jutt reaſon 
7 in his dealings with other men, he preſent- 
1 ly renders himſelf odions and deteſtable 
; toall men, and it is lookt upon as dange- 
! rous to have any dealings, or to be fami- 
7 liar with ſach a perſon. So it a State, 
which is a colle&tive body of men, when 
1 they are appealed to for common right, 
eicher by their own people, or by other 
Nations, ſhall adminiſter that for right, 
1 which croſles natural juſtice; and the no- 
_ tions of right reaſon, it expoſes it ſelf to 
{corn and obloquy, it galls and exaſperates 
their own ſubjects, and makes their neigh- 
bours ſtand at a diſtance with them : and 
the condition of that State muſt needs be 
7 dangerous and unſure, having loſt their 
7 (reputation both at home and abroad. 
{4 Onely here is the difference, and it is a 
{ad one ; The danger of a particular in- 
juſtice determines in ſome detriment of 
2 few ; but national injuſtice draws after 


U424 it 


? Paraze. IN. 
Inft. De jur. 
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it oft-times the ruine and confuſion of 
many Nations. 

Belides, the impreſſions of nature and 
reaſon are ſo ſtrong in Man, and fo great 
2 part of his eſſence, that they cannot be 

nite expunged or deleted in him  nei- 
ther can they be ſo long diſcontinued, but 
they will at length have their return — 
Naturam expellas furca licet, uſque recurret--- 
and itxclinations and affections thereunto 
will appear, even when the contrary is 

erformed. So true is that of the Civil 
_  Tura naturalia ſunt immutabilia 3 
y The Laws of Nature, and the common 
reaſon of Nations are unchangeable, and 
are not capable to be repealed. 

. For if it were once admitted, that theſe 
Laws were alterable, what ſtrange contra- 
diftions and ſenfleſs incongruities would 


follow > And how would man be. ravi- 


ſhed as it were from himſelf, his reaſon 
one chief part. of his eſſence being taken 


. away ? | Beſides, how would fins and 


treſpaſſes againſt nature multiply > How 
common would unnatural injuſtice be? 
and what loud complaints thereof would 
ariſe? whereby not onely great confuſion 
would break in, and the peace of the 
Common-wealth be diſturbed, but the 
common ſociety of Nations would in time 
alſo ceaſe. The Civil Law then, as it is 
natural, eſſential or rational, cannot be re- 
pealed, ou: | 
þ-- Secondly, 
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| Secondly, Let it be ſpoken'to its praiſe 
1 2lfo, that the Civil Law is fo far from be- 
ing made uſeleſs to a Nation, where the 
—_ ſtate of Government has been ſub- 
I verted, as that it is thereby become more 


uſefull and neceſſary, 


1 themſelves thought it ſo, when they dif- 
{patcht certain choſen men on purpoſe to 
I fktch it from Athens for their uſe and ſer- 
I vice, after they had driven out their Kings, 
1 ppreſſed their Laws, and erected a po- 
Ipular Government in place of the Regal. 
I1The like opinion poſleſſeth now-a-days 
he Princes and Potencates of the greateſt 
art of Exrope, as is clearly demonſtrated 
| C their admitting the learning and pro- 
1fffion thereof into their ſeveral Terriro- 
ties, that it may be at hand to decide and 
reſolve ſuch caſes and queſtions of right, 
that happen amongſt their people, where- 
in a Law of their own is wanting : 

Nay, if any ſuch difference or contro- 
rerfie ariſes between the Princes them- 
1flves, or between Nation and Nation, 
1 which is moſt frequent and common; be- 
1 cauſe there never was nor can be by any 
Jzuthority a poſitive Law made to bind 
i them, thev debate and argue ſuch diffe- 
I rences by arguments fetcht from the Civil 
] Law, and allow of the reaſon thereof as 
14 moſt competent and equal rule to de- 
1 cide them by. l 

, And 
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And if this ſupply of juſtice by the 
learning and knowledge of the Civil Law 
were taken away too, what ignorance, 
uncertainty, arbitrarineſs, injuſtice and 0 
pm would the people of the World 


Jye under ? and what hazards of detri- 


ment or ruine would their rights, fortunes 
and eſtates be expoſed unto ? for where 
all manner of Law is wanting in a Com- 
mon-weal, to doe the acts of juſtice and 
miniſtration of right by, it muſt be grant- 


ed, that the light of natural reaſon; muſt 
of neceflity be the Law ; ſince that was 


the onely means which was given to man 
at firſt to judge and diſcern by of humane 
things, before any Law was given. - But 
if that ſhould depend npon the wandring 
fancies and imaginations of men onely, 
and not be illuminated by ſome right 
knowledge and learning, under how ma- 
ny ſeveral ſhapes and forms muſt it needs 
appear, when the.apprehenſions and con- 
ceptions of men through the variety of 
ftatural gifts, education, age, knowledge 
and experience, are as differing, as their 
viſages and perſons be ? | 

And where would' the certainty, con- 


ſtancy and unity of juſtice be, when the ! 
Judges of the fame Tribunal furniſhed 
with bare natural endowments onely , ' 
. would differ from and oppoſe one ano- * 
ther 2 when ofie Tribunal ſhall judge di- * 


rectly oppoſite to another upon one and 
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7 che ſame fac, or (which is a levity ſhame- 
{fall and unbeſeeming ) when the Judges 
Z of the ſame Courrt in caſes of like nature; - 
Ifhall jadge and: order -diverfly from that 
{which they had done before ? * Under = Apud Roma- 
1 _ —_— «+ diſcordance _ Foc 
k eople know what to expect, when 
I their _ come into queſtion > What ris 
1can any Counſel adviſe > Or what cauti- dices hortaba- 
3on-or adviſedneſs can be uſed by men, to 7, Ne ſe pa- 
| pur themſelves or their affairs out of jeo- 5/77, _ 
{patdy, when they are never certain of Bodin. de rep. 
Ithar juſtice ro which they ſhould conform /ib.s. ca.6. 
{themſelves, and be ſecure ? 
] By the convertion and change of State 
1therefore, though the Municipal Law goes 
towreck ( as commonly fach great frames 
| ze ſeldom medled withall, but all falls a 
Ipieces) the Civil Law is not the leſs, bur 
Inther the more neceflary to be retained 
]fill; Firſt, becauſe it hath no coherence 
lor conglutination with the particular cu- 
toms or government, either Regal or E- 
| piſcopal, as the Municipal Law hath, and 
1b the one may fall, and yet the other 
; ſtand, Secondly, becauſe the Civil Law 
7 & the proper Art and Science of that right 
] mtural reaſon, which for want of other 
7 tales in the doing of juſtice, we have ſaid 
7 muſt neceſſarily be the conimon ſtandard 
It try all things by. The principles of 
7 which Art-and Science are not weak or 
| ſuperficia), bur ſtropg and ſolid 3 not va- 
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rious Or repugnant, but certain and agree- # 
ing 3 not harſh and rigorous, but tender, } 
compaſſionate and equitable 3 not partial | 
to any, but alike juſt to all 3 not obſcure ! 
and perplexed, but clear and perſpicuous ? 
in the eyes of judicious and right diſcern- | 
ing men, though above the reach of the | 
vulgar. Thirdly, becauſe it carries the ? 


. weight of undeniable authority along with ; 


it, the deciſions thereof being not the ſud- | 
den fancies and raw. conceits of a few men, | 
nor do they reſt upon the bare Reports of ! 
any, how learned in the Law ſoever, but 
they are the clear evidence of Reaſon, and 
the prudent adviſements and mature deli- 
berations of a whole State, .excelling in 
wiſedom, mighty in greatneſs, and famous 
In renown. 

And howſoever it was at firſt ordained 
to be a Law for a particular Nation to be 
ruled by, yet has it ſince been made uni- 
verſal in uſe throughout Erope ; and by 


the general conſent of all the learned 


ſprung up to an Art or Science, to teach 
natural juſtice and equity to all mankind, | 
Fourthly, becauſe the reaſon of the Civil +» 
Law does not onely rightly inform and ! 


teach the underſtanding what is juſt and 


right, but the cettainty thereof does keep : 
the judgment ſteady, and unexpoſed to | 
thoſe fits of yariation -and inſtability , 
which thoſe that are directed by no cer- 


not, 
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* } not eafte for them to. vary, who have any 
| fixed rules to guide them : So that if this 
i Law were duly applied by thoſe onel 
| | that are learned in it (fince it is not vo 
5 ble to be done by any other ſort of men) 
{ neither ignorance, nor errour , nor arbi- 
* 1] rrarineſs, nor uncertainty of juſtice, nor 
1 the conſequences thereof, wrong,-injuſtice 
1 or oppreſſion would be found, at leaſt 
1 they would not be. ſo frequent and com- 
7 mon, as where the guidance and light of 
; 1 ſuch a Law is wanting. 
2 - But beſides theſe foregoing reaſons , 
| 


] there are yet farther and much ſtronger 


" 7 and cauſes, which before the 'preſent 
| 1 change of goverriment did belong to the 
1 trial and determination of the Civil! Law, 
Ll ſhould be kept within the ſame cogni- 

ſance ſtill, theſe alterations notwithſtan- 


of years, that and no other has been the 
{ ſtanding, approved and practiſed Law in 
| thoſe matters, and therefore in that regard 
to be preferred before any new Law, 
though better, if ſuch a one could poſſi- 
' bly be found. Secondly, becauſe if ir 
| ſhould be laid aſide, it wonld-be fo im- 
poſlible to find a better; that we ſhould 
7 find no Law or Rule art all, to put in the 
room thereof, that would be able to de- 
tide them with any tolerable diſcretion 
or knowledge. The profeſlours - the 

| unt- 


] reaſons to be added, why thoſe matters: 


1 ding. Firſt, becauſe for many hundreds . 
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Municipal Law muſt acknowledge, that 
their Book-cales ( the onely learning of 


their Law) muſt needs here fail them, | 
when not any of thoſe matters were ever. 
judgd or tried before them. Where J\ 


then would - the Law or Rule be found ? 
And ſurely from that we have before ſaid, 
it were very inconyenient to commit the 
trial of them to ſuch as have neither Law 
or Knowledge proper for the determina-. 
fion of them. Thirdly, becauſe thereby 
ſo eminent and {o uſefull a profeſſion 
might be kept up ; which elle. to the 
great diſhonour and damage of this Na- 
tion muſt irrecoverably fall, and be quite 
extinct. Fourthly, becaule if theſe things 
were ſuffered to go on in their accuſto- 
M 

IC to be the leſs, which in all alte- 
rations is to be wiſhed and ſought after. 
Fifthly, .becauſe there was nothing in the 
nature of thoſe. cauſes to tie them to the 
former government onely ; but that they 
may be tried. under the name and autho- 
rity of the preſent. government, and yet 
as much according to. the courſe of the 
Civil Law, as they were: before ; for -in- 
deed the Civil Law is fitted to a&& un 
any government. .It can ſerve the Church, 


as well as the State ; the Popnlar govern- 


ment, as well as the Regal ; and the Ari- 
ſtocratical, -as well as either ; as. we {hall 


£learly find if we look into the States a 


broad'; 


d way, it would make this great change 


oak dl <a 5 


| but that as 
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1 States of the Low Conntries, the States of 
| / tay, therState of Venice, whole differing 


#\ in point of Governnrent does not hinder, 


; but that the Ciw1/ Law 1s uſed and practi- 
1 ſkedinthem all. | 
1  Thereaſon whereof is, becauſe it med- 
7 dles not with matters 'of government at 
7 all, but,was originally made to order the 
7 private affairs gf the people, and to judge 
{ the matter ofbright between party and 
7 party onely ; as may appear by the very 
| ſtate and purport of the Laws themſelves, 
! which are as anſivers made to queſtions 
{ onely concerning matters of private right 
| and intereſt; .as they did ariſe from time 
to time, during the long continuance of 
the Roman Empire. Belides, the Romans 
themſelves after they had expulſed their 
Kings, ſaw ſeveral kinds of government, 
! and yet the Civil Law ſerved under them 
{ all. Andrif it did not ſtand indifferent 
' in this point of government, ſo many 
| Princes and States herein very much dil- 
| agreeing, would not fo freely admir it 
into .their Territories, as they doe ; for 
can we think, that they would conſent to 


; the admittance of any thing that mighr 


! endanger their government? So that it is 
| clear, the change of government that has 
been amonglt us, does not at all hinder 
ong as the ſame cauſes x well 

ari- 


1 broad, as Fravce, Spain, the Empire, the 
Territories of the Church of Rome, the 
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Maritime as Others, do remain, and muſt 
neceſlafily have.a Trial, the Civil Law, 
that tried them before, is the fitteſt Law 
to try them ſtill. = | | 

It is of as little force and moment, and 
ought to hinder no more, which is ob- 
jected, That tle Civi/ Law is a foreign 
Law, not ordained by the Legiſlative 
power and authority of this Nation; and 
therefore very inconvenient. it may ſeem, 
that matters ariſing here ſhould be order- 
ed by any other Law, than which is of 
our own making, or that we ſhould be 
made to ſubmit to any other. Beſides, 

to have two Laws tolerated in one State, 

) \ may cauſe great diſtraction and uncer- 

/ _ amonelt the people, who may un- 
der (e 
vented under both for one and the ſame 
thing. Farther, the entertaining of the 
Civil Law, may in time be a means to 
ſupplant and undermine the. Municipal 
Law and Cuſtoms of this Nation. | 

For as to. its being a foreign Law, what 

is it more in that, than the Laws of the 

. Z ; Saxons, Danes and Normans 3 of the which 
» = ns Jos our Engliſh Autiquaries, * Cambaen, ® Spel- 
e Gloſſar. verb. 1941, © Cowell and 4 Seder, all take no- 
lex Anglorum. tice; that the Laws of this Nation are but 
<Interpr.verb. 2, mixture and compoſition? And yet it 
_ upon 15 not ſuch a ſtranger amongſt us neither, 
Forteſene, ca. 4S May be conceived ; for not onely An- 
17. inprinc. tiquity will tell us, that when che Romars 
bn Vere 


veral pretences be troubled and con- 


1 
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| were poſſeſſed of this Nation, and du- 
1 ring the continuance of their government 

] and power here (which was no Jeſs than 


= 
& PE RCIA 


|. Beſldes, rieht reaſon from what hand 


*U men, though it be not put into a Law 


1500 years) all the affairs of this Nation 
1 were ordered and carried on by the Ro- 
| man Civil Law; and had no Law to affiſt; 
{much leſs to check it in all chat time. 
2*But alſo if we look no farther back than « cambden's 
1 twenty years ago, we ſhall remember the Briran. f1.63. 
$i Law did io far ſpread it ſelf up and Selden's Dif 
{down this Nation, that there was not a- 


ſertat.ad Flet. 
$ Cas 4» 
11y one County, which had not ſome part 5 


1of the government thereof managed and 
|xerciſed by one or more of that profefſi- 
/om, beſides the great employment and 
inraRice it had in the Courts in LZonabes. : 
{5 that it being yy incorporated, and; 


1s may fay, natpralized by our ſelves in- 


o this Common-wealth, it ought not to 


Jx reputed or look'd upon by us a ftran- 


*#r any longer. 


/ 


bever it comes preſented, ought to be 
|mbraced by us; * and is authority e- « zarjonatile 


Jnugh to it ſelf, to youw' the under- dium deber 
| land a 


ffections of 7 movere ju- 
atcem ad judi- 
* candum , ſicut 
7þſa lex. Quia 


anding, judgment, wil 


| br eff omne quod ratione conſiſtit. Itaque fufficit allegare naturalem 
Itionem, licet quis legem non alleget. Jaſe in Þ. 19. Coe De collar. 
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$ But when beſides its own 
8 Imbecillitas eft humani in- commanding power and vet- 


rellectus in quacungue cauſa te jt comes withall recom- 


legem quarere , ubi rationem | 5 _ 
iran? inveneris. Bald. mended by ſuch a wiſe State 


7n I. ſcire oportet. parag. ſuffi» AS the Roman was, and framed 
cit, Dig. De excnſ, Tut. into a Law by them, and has | 
ſince been allowed of by o- -* 
ther Nations alſo, as conforming with | 
the general reaſon of Man ; furely it | 
ought: not to be lookt upon as ſtrange 
and foreign unto us, or to our affairs, car- 
rying about us the ſame reaſon, and deal- 
ing in the ſame matters that they did, 
merely becauſe we did not promulgate 

and enact the ſame. 
Moreover, if we will deal in foreign 
affairs, and lanch forth into the wide O- 
cean, and converſe with foreign people, {1 
and have to doe with ſhipping, negotia- | 
tion and trafick; without which ( ſo po- 
pulous are we grown) we are not able ' 
ſo much as to {ubſiſt or live; or if we : 
would be enabled to ſtand upon our own 
defence againſt a Nation that ſhall aflault 
us by a war; or revenge unfufferable in- ! 
juries done us by making war upon them | 
d Conſuerudz. VE Mult not then ſtand upon our own | 
nes vel tatura L&gilative authority, to which other Prin- | 
ſant hxcalia,ty Ces and People will not be obliged ; * but ! 
fic non 9b7- we muſt be contented to ſtand and fuv- | 
gant ni}. 115- rnit our ſelves to ſuch a Law how foreign | 
ebſ.. 1;b.2, obf, ſoever, as is proper for thoſe very tilat- 3 
124- 4.5. | ters, and to Which other Nations do _ ] 
| tNEm- ! 
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1 | themſelves; which is the Civil Law, that 
| Nature has breathed out it ſelf in, and 
1 Nations have conſented unto. 
| Andif it be fo neceſlary for the carry- 
1 ing on of foreign affairs, that they cannot 
{ be tranſacted without it, this ſhews a ne- 
q ceflity of admitting of it alſo in the agi- 
] tation of certain matters and cauſes at 
| {| home and amongſt our ſelves, for the 
more ample reward and encouragement 


7 maintained or upheld by the tranſaction 
] of foreign affairs onely ; which is not de- 
e 1 fired neither in any greater latitude or 
] meaſure, than has been always allowed it 
1+ | heretofore, and where the Common-Law 

{ has never known to intermeddle : and in 
, 4 which if the C:2i/ Law ſhould not be uſed; 
= ] queſtions and differences would ariſe, and 
. 1 there would be no Law or Rule found to 
e | fettle them, which would be a very per- 
e { nicious thing: So that be the authority 
1 | of the Civil Law foreign, which it cannot 
t | be, except it were impoſed upon us by 
- {| ſome other Nation or People ; or be it 
- | that it were of no authority at all, but 
1 3 What the neceſlary aflent of our own na- 
7 tural reaſon, and the conſent of Nations 
 ] gives it; yet it were ſtrange that we ſhould 
1 rather chuſe to have no Law at all in thoſe 
{ matters, than to receive or entertain the 
7 lame for a help to direct our judgments 
It then. Y 7 


1 of that profeſſion ; which can never be 


X z Þ 


\ 
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Tt being then ſo neceſſary a Law, that 
but by the knowledge and conduct there- 
of foreign affairs cannot poſſibly be car- 
ried on, and there would be:a manifeſt 
failer of juſtice in other matters at home 
without it ; the {ſuppoſed inconvenience 
of having two Laws in one and the ſame 
Nation, ſo much urged againſt it, will 
appear to be a very ſlender and inconſt- 
derable thing 3; for how can that inconve- 
. nience hurt us more, than it does other 


@ 


* Nations, that have Municipal Lays of | 


their own, and yet do keep the Gil Law 
too ? Belides, it is ſo far from being an 
; inconvenience, that it is both a benefit 
- and an honour to a people to abound in 
juſtice, and to have it rather ſupplied by 
two Laws, than to fail in the doing there- 
of by having but one. 
_ And though where there be two 
Laws, and two diſtin& profeffions of 
them'in one State, if the matters and cau- 
ſes whereof they are ſeverally allowed the 
cognizance, be not certainly afſigned to 
each, that the one may not enterfere with 
tGraviu pri- the other, there may ariſe a confuſion of 
vdtorum dam- jUriſdictians, and the ſubject will be un- 
pr _ certain whither to go for juſtice, and ma 
m7 mazifira. ÞE in dariger -to be moleſted by bot 
2s, curiafve Courts for one and the ſame thing, which 
mares deim- were an intolerable miſchief : * Yer the 
peres certanme Courts of the Civil Law have always had 
lib. 3 cs, 6. their limits particularly preſcribed them, 
: Hens and 


| 
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and the cauſes within their cognizance 


punctually fer down ; and if they hold 
plea of any thing elſe, there is a known 
remedy to be had to ſtop them, by bring- 
ing prohibitions from the Common-Law, 
which are never ſo ſoon ask'd, as granted. 


{ But if the Common-Law Courts ſhall 


OT CITE wen 
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draw to their examination ſuch matters 
3s do properly belong to the Civil, (as 
they have done too often ) or do prohi- 
bit the Civil from proceeding, where they 
know they can doe no right, nor give any 
relief themſelves, as in the buſine(s of 
allotting portions amonglt the deceaſed's 
kindred, which they never did nor can 
doe, nor will ſuffer the C:vi/ Law Courts 
to doe it neither,this is an heavy vexation, 
but the blame muſt lie upon them. Bur 
to be ſure, whilſt there is ſuch a correc- 
ting hand. over the Courts of the Civ! 
Law, there is little ground of fear that 


they can trouble or moleſt the people far- 


ther than their juſt power does authorize 
them. Which may be ſufficient alſo to 


{ remove the jealouſies of thoſe that fear, 
1 if the Civil ſhould be admitted, ic may 
1 in time (upplant and undermine the Mu- 
1 nicipal Law of this Nation : For it were 


2 vain attempt for ſubordinate Courts to 
o about to ſhake the ſtanding of that 
w, to whoſe check and controll they 


lie continually ſubject. 
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And if in foreign Nations ( that have 
their Municipal Laws all of them, but 
no profeſſion, nor Lawyers, nor Judges, 
but of the Civil Law onely ) there is not 
any found ſo bold and preſumptuous, that 
dares at any time to ſet up the Civ! Law 
above the particular Law or Cuſtome of 
the place, though opportunities to doe it 
are not wanting, but that the particular 
Law or Cuſtome, if any be in the caſe, 
does prevail, and has the pre-eminence 
always ; ſurely then the Municipal Law 
and Cuſtoms of England are much more 
ſecure from being invaded and incroached 
upon, when not onely the Law is diſtinct, 
but there is a diſtin& profeſſion thereof 
alſo from the Civil Law, that bears a 
watchfull eye towards its own greatneſs, 
and which is more, that has a controlling 


power, and as it were a Sovereignty over 


the other. Beſides, the very principles 
of the C11 Law do run clean counter to 
any ſuch deſign, it being an expreſs Max- 
ime in that Law, That the Municipal. 
Law and Cuſtome of any State for what 
concerns thoſe that are ſubject to it, 
ought to be preferr'd' before any more 
Univerſal Law that is: to the contrary. 
_ Lex Municipalts frve conſuetudo 


* Gail. obſ. 17b.2, obſ. 124 juri communi derogat 5 ® Lex 


cunſque loci 1nſpicienda eff , 


ſrve ſeripta fit, ſive mov. 
| 1 And 
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1 And as I have ſaid before 
often, ſo I muſt inculcate it 
here ſtill ; The Civil Law, 
where-ever it is admitted, ir 
comes without the leaſt pre- 
judice to any, either Law, 
Cuſtome, or Government , 


'nor alters any thing ; but is 


an auxiliary ſupplement or a 
knowledge afliſting in the 
adminiſtration of right and 
juſtice both to Subjects, and 


| Gl. inl. s. parag. r. Diz. 
De jur. immunit verb. le- 
gem. Tam in decidendss li- 
1igantzum controverſits,is qui 
1#ijaiiont preeft , conſue- 
tudines loct, in qua contrac- . 
tum eft, obſervare dehet , 
quam in delietorum puniti- 
one, ejus loci conſuetudinem, 
in quo peccatum eſt, ſ2qui 
tenetur, l. fr funars. Dig. 
de eviet. Doft. in l. canttos. 
Co. De ſumm. Trinit. 


tween Nation and Nation, 
where there is no Municipal Law in the 
caſe, or where it is imperfe& and obſcure, 
or where a Local Law is of no authority 
at all. In the one it ſupplies, in the 0- 
ther it interprets, in the laſt ic moderates, 
as a molt indiflterent Umpire. | 

So that of theſe two Lows the proper 
office and function is, withour drawing 
ſeveral ways, and claſhing one againſt a- 
nother, or queſtioning each others power, 
{weetly to join both in that moſt excel- 
lent and divine work of juſtice, which 
may render. the people of this Nation 
moſt quiet withia themſelves, and ho- 
nourably eſteemed by others. 

Bur laſtly, there is a ſtrange conceit 
that has got into the heaas of ſome men, 
That the Civil and Canon Law are one 
and the ſame, that they cannot be ſevered, 
that if the one be admitted, the other 
| 4 will 
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will have acceſs alſo, and the letting in of 
the Canon Law, which was ordained 
by the Popes and the Church of Rome, 
will open a wide gap to introduce all their 
ſuperſtition, erroneous doctrine, and pre- 
latical diſcipline 3. and ſo in time we ſhall 
become wholly Romiſh and Antichri- 


ſtian. And-truly I muſt confeſs, that -- 


ſuch a cauſe, that might produce ſo dan- 
gerous an effect, is not to be neglected, 


but is to. be very carefully look'd after. 


Bur as in the.one the ſuppoſition is great- 


ly miſtaken, {© there is no ſuch cauſe of 
fear in the other, nor any {uch danger as 


is ſurmiſed : for that theſe two Laws are 
the ſame, or that they are inſeparable, is 
more_than a ſmall miſtake. They were 
made at ſeyeral times, long diſtant each 
from other, by ſeveral Authours, and for 
ſeveral ends and purpoſes. 

The Civil Law, after it had been grow- 
ing by degrees in a very long procels of 
time, as well under the people, when 
Rome was a free State, as under the Empe- 
routs ; being become voluminous and in- 
digeſted ; the choiceſt thereof was pickt 
out and laid together, by 7#/tinian; and 
that Collection was perfected in the year 


533, and made the Law of the Empire , 


whereof Rome was now no part or mem- 
ber, but become the land of the Church, 
the place for the Popes and Biſhops of 
Rome to fit in, Who though they made 
ir pc dry gr | Canons 
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Canons for the rule of the Church and 
Church-men long before, yet the Canon 
' Law, that is now ({o ſtyled, came nor 
forth into the World till above 5 oo years 
after ; the firſt part thereof, which is Gra- 
tian's Decree, being not publiſhed till the 
year 1151, 

"The intent and purpoſe of the Ciz:/ 
Law was, to order and direct all the Ci 
vil affairs of the great and ſpatious Remas : 
Empire : And the buſineſs of the Canon 
i Law was to guide and govern the ſpiri- 
tual and eccleſiaſtical matters of the See 
of Rowe ; the one was ordained to rule a * 
State, the other to. diſcipline a Church. 
Theſe conſiderations then dividing and 
ſetting a-part theſe two Laws each from 
other, do manifeſtly. ſhew, that they are 
neither the ſame, nor for the ſame end 
made, nor yet inſeparable ; for if that 
| mighty State of the Romans could manage 

| and carry on ſo much buſineſs as they 
dealt in, by the Civil Law onely, what 
need has any leſſer Nation now to make 
uſe of the Canon Law at all > Beſides, 
there has been always ſuch a contention 
] between theſe two Laws for ſuperiority, 
and which ſhould have moſt eſteem with 
the Nations of Exrope, that they have been 
rather ready to is t as foes, than unite _ 
and agree as friends. Nay , Mr, Seldev 
« \yrites, that wheri Pope Imecent the ſe- * Diſert. ad 
cond did ſolicit the Exrepean Princes and Fic: <a 6. 
EY ; People ** 5 
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People to give admittance to the Canon 
Law within their Territories, thinking 
thereby to enlarge his own juriſdiction 
and greatneſs, they did the more freely 
receive and entertain the Civ:/ Law , that 
they might the better keep off both the 
Pope and his Law too. So that it ſhould 
rather ſeem they are ſo far from being in- 
ſeparable, that to entertain the one, is 
the onely means to ſhut out the other. 


And indeed the Canon Law is unne- 

ceſlary where the Civil is in uſe ; for it is 

- _ well known, that the latter Rowan Empe- 

» Bilſon a Bi- TOUrS did, Þ as they might juſtly doe, make 
ſhop of our divers and ſundry Laws from time to 
» Church doth time for the ordering and regulating of 
defend Fu Eccleſiaſtical matters and Eccleſiaſtical 
other Empe- MEN, as is evident by divers Titles in the 
rours, and all Code, De ſumma Trinitate & fide catholica;, 
_— in 10 De ſacroſanitrs ecclefiis De epiſcopis & cle- 
C brifl an ſub- ricts, De hareticis, Ne ſanitum baptiſma 
je&. Part 2. teretur 5 De Apoſtatis 5 De Tudgis & Cal- 
circa princip. colis 5 De his qui ad eccleſias confugiunt, and 
© As may be the like. And it is as certain, that © there 
ſeen in the is a multitude of things, which the Popes 
Hiſtoryofthe 2nd the Church of Rowe have taken upon 
Council of "em to order and make Canons in, i» 
you, Lo. ER 0p hgwnrscog Bug he 
fol. 332, 33 . ordine ad. (piritualia, 1 order to the {pitt- 

_ and lib. 7, 74 tual welfare of mens ſouls, as they pre- 
299. tend, which are Temporal, and matters 
of civil intercourſe berween man and 
man; as may be ſeen in theſe JHk 
, c 
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De pattis, De precario. De commodato. De 
aepoſito, De emptione & wenditione. De lo- 
cato & condutto, De rerum Permnutatione, 
. De pignoribus. - De Donationibus, De Teſt a- 
mentis, De Trenga & Pace. De tranſattic- 
nibus, De Decimis, primitiis &- oblationibus, 
1 De jure Patronatus. De ſponſalibus & ma- 
1 trimoniis. De ſucceſſionibus ab inteſtato. De 
1 Homicidio voluntario vel caſuali, De Rapto- 
ribus, De furtis, And divers others. 


And all theſe things in their true na- 
ture are but temporal, and mere matters 
of Negotiation, or actings between man 
and man, though ſome of them, as Tythes, 
Preſentations to Benefices, Marriages, Te- 
ſtaments, Succefſions to Dead mens goods 
that have died inteſtate, and other ſuch 
like, are by the Church of Rome acconn- 
ted ſpiritual, and through indulgence of 
divers Princes for the Honour of the 
Church, the juriſdiction in them has been 
granted unto ſpiritual men. But that 
has proceeded rather from the favour of 
Princes, than from the 4 nature of the * Biſhop Bz- 


ſon faith, That 
| things themſelves. —_ 


decrees,judg- 


| © ments and executions in theſe caſes, if claimed from Chriſt as 
things ſpiritual, and not granted by Ceſar, are but open 1nvaſi-. 
ons of Princes rights, calling thoſe things ſpiritual, which indeed 


be clvil and temporal. Chriſtian Subjef.* part 2. circa med. 


And | 


And whoſoever does take a ſurvey of £4 


the Canon Law in the Titles above men- 
tioned, and in divers others, he ſhall find 
it moſt taken out, and fpeak the y 
language of the Civil Law : and ſo muc 
is noted and obſerved all along by the 


very Gloſs and Canoniſts themſelves. 


So that hereby the Canon Law appears 
to be of little uſe, when for. the order- 
ing of thoſe matters, we may be {ſup- 
plied from the fountain it ſelf, from. 
whence the Canon Law has got it. But 
ſuppoſe there were ſuch a neceſlary con- 
comitancy between theſe two Laws, and 
that the uſe and practice of the one 
would be a ſure inlet to the other, as 
ſome do too fondly imagine ; does it 
therefore. follow , that the. errours and 


ſuperſtitions of the Church of Rowe muſt . 


needs creep in too ? No more. ſurely, 
than-it follows, that becauſe the old Law, 
that is full of Jewiſh Rites and Ceremo- 
nies, is joined to the Goſpel, and that we 
reade both together , we muſt therefore 
preſently all become Jews. 


And thus having ſatisfied all ſcruples, 
that. are uſually made cup the conti- 
nuing the Civil Law within this Nation ; 
I ſhall bur ſhut up all in this concluſion : 
That ſeeing the Reman State, out of their 
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wonderfull wiledom and great experi- 
ence in government, and the ſeveral af- 
fairs ofthe World ; did deviſe a Law 
not onely proper for themſelves, bur {6 
mainly uſefull to other Nations alſo ; 
and that the induſtry of the leatned work- 
ing upon. that foundation, has by Me- 
thod, Order, Rules, Expoſitions, Illuſtra- 
tions and Treatiſes of all kinds, reduced 
it to a perfect and complete Art and 
Science of Law, whereby the right skill 
and way of doing the pureſt and moſt 
natural juſtice, whatſoever the caſe be, 
may be taught and known ; And when 
it has from thence been ingrafted into 
our own and the other Univerſities of 


\ 


Europe, and * one of the three chief 


Sciences thereg to which the reſt of the 
Arts ſerve as it were as handmaids and 
ſervants; and all for the dire&ting of men 
and Nations, how they ſhould deal ho- 
neſtly and vuprightly with-ene another ;_ 
ſeeing alſo that our very Martial affairs 
cannot-proceed well, nor be rightly regu-g 
lated without it ; and that thoſe Nations 
whom we have moſt dealings and in- 
tercourſe withall, and to whom we ſhould 
deſpiſe to be any whit inferiour, do not 
onely keep. it, but alſo have no other 
profeſſion of Law beſides it, and do 
think their own private Laws to be very 
inſufficient and lame without it 3 and 
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that divets matters and cauſes amongſt 
our ſelves will remain without any Law * 
at all, except the Civil Law be kept to © © 
order them, as' it did before ; Laſtly, 
when the Civil Law comes to help and 
aſſiſt, and not to infringe or take away 
from the Municipal Law at all : If we 
ſhall now abandon it, and caſt it ont of 
our coaſts, or which is all one, if we 
ſhall reward and encourage it fo flen- 
derly, that no man will either think it 
* worth his pains to ſtudy, or his coſt to 
take any degree in it ( to which pals it is 
moft viſibly come already) I ſay, if we 
ſhall ſtill thus neglect or deſpiſe it either - 
way ; we-'ſhall not onely ſer light by the 
Policy and Wiſedom of the Romars , 
which all other people are ſtudious to 
imitate and come as neat as poſſibly they 
can ; but we ſhall alſo deprive our ſelves 
of one -excellett means to improve our 
knowledge and reaſon by ; our juſtice 
without it, being guided by illiterate © | 
«and irrational principles, will be leſs ! 
{atisfactory to the people ; ' our skill in 
the diſcipline of War, and in the Laws 
of. Arms will be very defective ; the 
very harmony of learning, that has ſo 
long flouriſhed amongſt us, will be diſ- 
folved, when ſo conſiderable a part as 
the Civil Law is broken off from it ; 
other Nations will grow roo wiſe and 

fabtile 
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ſubtile for us, and will turn and wind us 
as they liſt; and our juſtice at home 
will be lamed, not being competent e- 
nough for the matters we deal in. The 
conſequence of all which will be, miſf- 
chief at home, and diſhonour abroad , 
which all good Patriots and Lovers of 
their Countrey will lament to ſee. 
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Rts and Sciences have their beginning, 
growing , falling and riſing again. 
fol. 84. 


| Argument drawn from bike caſe is inſuffici- 
ent, 68 
Aamiralty Court proper, to be managed by 
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| Civilians onehy. 249 

Athens was the place from whence the Civil 

Law firſt came, 49, 173 
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d V/ineſs of other men, if 1 expend any mo- 
ney or care upon, though without their pri- 

vity, the Civil Law will ſee me ſatisfied. 153 
Books of the Roman Laws when and where 
fonnd, after that learning had lain neglefied 4 
long time, ; 20g 
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Barbariſm will be let in, where the Civil 
Law is expell d. | 223 
Books of the Roman Laws that were before 
Juſtinian's Coleftion, after that came forth, 
were quite loft. 203 


— C 
Hilaren, if no diſpoſition at all were made 

by the Father, did equally divide the 

»hole Eftate betwetn them, by the Civil Law. 
fol. 25. Enjoined fo to reverence their Parents, 
that they could not ſue them without leave, nor 
be witneſſes againſt them, nor marry without 
their conſent, nor charge them with any criminal 


att, 16 
Collufron edions by the Civil Law, and makes 
the at} void. 21 


The Civil Liw agreeable wot onely to the firſt 
printiples of nature, but alſo to others never ſo 
much remote. 35. made to rule the mightieft 
Empire that ever was, and ſince propagated to 
other Nations. 49. and how it came ſo. 50. 
:t teaches men to be vertuous and innocent. 80. 
—_ fametimes in obſcurity, yet never to be 
quit? boft, 84. it handles publick matters very 
ſparingly. 88. cuftome muſt agree with reaſon. 
60. cuſtoms are.more acceptable to the 
than Laws are.. 61, Gaſes commonly all differ 
from one another. 68 

The Civil Law contains the whole reaſon of 
ah, bith private, politick, and that of Nati- 
os, 89, 106, it runs more in 4 colfumcing 
than commanding ftyle. 110, moſt conformable 
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to the Divine and Eternal Law. 112, grown 
to be the common authority to juſtifie or condemn 
humane ations, 114. it avoids niceties, and 
follows the true intent onehy,/ ibid. it will not 
allow of ſome things, becauſe they are-not vor- 
thy wor howrable ,.. though otherwiſe lawful. 


 I19. t 3s foll of clemency and -mildneſs. 121. it 


prefers equity before Tiponr. 133, all perſons 
of what june 45. ad ad their auties 
in it. 159, The fundamentals thereof fetcht 
from other States, the beſt governed that then 
TY 173, 49 


Civil Law how it may be adyitted into ENg- 
land without amy inconvenience. I8z 


Civil Law almoſt deſtroxed, when the Rowan 
Empire was invaded by barbaroxus people. 191, 
195. the fir ft books thereof being loft, did muck 
hurt and injury to thoſe that we have now, being 


but an extratt of them, 204, marnyof the books 


thereof to an infinite number periſhed and were 
loft by the ſad fates that b:fell Rome, Berywus 
«1d Conſtantinople. ibid. 5et mder Lotha- 
rins the Emperonr it was apain reſtored. 205. 
and afterwards grew fo great, that other learn- 
mp was megletted, and all did ffndy that onely. 
206, The Eaitts of Princes how ſevere foever, 
were nt able to ſuppreſs it. 208, no where ſo 
wweh in uſe as in Spain and France, though 


they have both made yharp decrees ngatnff it. 


218. How it came into that form, order and 


| method which now we ſee it in. 282, what a 
| wrltitnde of Writers there are in this Law. 
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Civil Law 1s not proper to govern every State 
by. 2.34, 24: 
Cities three above all others moſt {amons for 
the ſtudy of the Civil Law, Rome, Berytus 
aud Conſtantinople. , 204, 
Coil Law has not of i it ſelf any authoritative 
force to bind as a Law in any Nation, but is and 
muſt be of force every where, as it contains 
true and ſolid reaſon, to which all men are to 


ſubmit. Z12, 231, 265 
Caſes that do happen are to be all ſetled by 
fome rule or other. 2.44. 


. Civil Law perfeited as it 5s at this day, very 


ſufficient to reſolve all caſes that can happen. 
25, 89, 246, 261, 289, and is the true Art 
and Science of Law. = ao 

Canon Law and Civil Law have been at va- 
riance, which ſhould ſpread moſt. 273, 313. 
et both of them have been admitted by Princes 
for ſeveral uſes. 210, 313- that they are not 
mnſeparable, as ſome do imagine. 311. Canon 
Law is but the Civil Law applied to the uſe of 


the Church and Church matters, and is in moſt 


things the ſame with the Civil. 275, 316. or- 
ders divers things merely temporal, under pre- 
rence of being ſpiritual. 314, 315 
Cauſes that were tried by the Civil Law be- 
fore the government changed, why they ſhould be 

tried by the ſame Law ſtill, 301, and in the 
Epiſtle, 
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Efence (a ought not even in capital 
matters be denied 4a Subjett againſt his 


King. IO 
Dead bodies not to be arreſted, nor touch'd 
7n their. graves, 136 


E 
| | Rs of Ravenna, after Conſtanti- 


nople was the ſeat of the Empire, = 
ſtill governed by the Civil Law.  I9 
England had the Civil Law read publicly 
7n it, as ſoon as it was reſtored in Italy by Lo- 
tharius. 209 
Ecclefiaſtical men and Eccleſraſtical matters 
have been and may be regulated by temporal 
Princes. 273, 314 
Eccleſiaſtical men have through favour of 
Princes, rather than of right, been ſuffered to 
order ſome cauſes which are merely temporal. 
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Pins! fo dcteſted by the Croil Law, that 
ſometimes it did diſſolve the whole bargain, 
fſowetimes it did enjoin the whole true value to 
be paid, where one was deceived in mare than 
half the worth. 1 9. never ſuffered to bring any 
advantage to the deceiver, or to any one elſe, 
21. moſt deteſtable in thoſe, that the Law _ | 
moſt privilege, when deceived. 
Foreign States not to be juds'd by Municipal 
Laws, 24.4. 
Foreign States, why they do juage ſo much by 
the rules of the Civil Law, - © 257 
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Rear men- are not ſuffered to aſſume or 
 protett the comtroverfies or litigious (wits 


of ethers. oF 
Guardians may huzband, but not ſell the E- 
ſtates of their Pupils. » 178 
Government was at firſt without any Lew - 
all, 
Government being charged, the Laws ſeldom 
remain the ſame, 195 
Government howſpever chaned, yet the Civil 


Law is of wſe. , | 264, 297 
Vie does make a free gift revecable 
rom him that ts ungratefull. I 4% 


i was ſeven times brought almoſt to ut- 

ter deſolation in leſs thay eighty years. 192 
Juſtiniaft's body of the Law was compiled at 
Conſtantinople, and kept ont of Italy 500 
years together, 198. ut prevailed altogether 
in the Eaſt. _  tbid. 
Italy when it was oof ſſed by the Goths and 
Lombards, ſome parts of the Civil Law were 
in aſe there fill. 200 
Juſtinian is by ſame made inſtrumButal in 
ſuppreſſing the old buoks of the Ronan Laws, af- 
I collettion ras finiſhed, but without jaſt 
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ved from the obſervation of the Law, "my has 


any looſer power over the lives, liberties, or goods- 


|. of bis Subjeits, than by other Laws. 32 

Kings being driven out of ROME, their Laws 

were never in uſe more, 173 
*% 


47, what properties it ave, and 
that chiefly it ought to agree wit on, 
1, 2. & (£9.77. it is but a determination of t 


the firſt and chief principles of nature, but nos 


ſuch neither, as are any way, though remotely, 


depending on them, 12, to be fairly and candid- 


| I interpreted, and without any fraud, 21. may 
| profitably contain the very maxims of Reaſon, 


3F- Commun. capacities no good judges of Laws. 
41. and who are, and what muſt be confidered 


to juage rightly of them, 4.1, 42. the ſeverity of 
them to be imputed to the demerits of men. 43, 


| 44. though net ſo rational as others, Subje&ts 


muſt acquieſce in them, till they be altered, 52 
Law of Nations is that which orders all af- 
fairs between Nation and Nation, 100. to be 


known out of the Civil Law. 103 
 Laws-of the twelve Tables the ground-work. 
and foundation of the Civil Law. 175 


. Laws of all other Nations are gone and ex- 


| rant with the States themſelves, excepting the 
| Loman. 184 


| Laws of ſome. people more famons than o- 


thers, 187 


Lotharius the Emperons, WAS the reſtorer 


of 
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of the Civil Law, when it was as it were ex- 
tinlt in Europe. 205. 
Law foreign not to be preferred before the 
proper Law of the Conntrey. 210, 2.34, 241 
Law of no Nation ſo ſufficient, but that ano 
ther Law 1s neeafull. 215, 241, 259 
Law of Government proper for the State it 
ſelf ss neceſſary i in every Nation, 216, 235 
Laws of all Nations too 1mperfett for the 
multitude of caſes that do happen, 87,241,243 
Laws not to be meaſured by their abuſe, or 
execution. 47 
Legal matters are to be judg'd by Lawyers 
onely. . 42,253 
Lawyers, none in foreign parts, but Civili« 
ans. ; + arg 
Lawyers of the latter age more learned than 
thoſe before them, 269 
Two Laws in one State not inconvenient. 


202, 259, 308 
M . 


A Unicipa Laws muſt be in every Nation. 


215, 235. and they to be preferred be- 

fore any other Law or regſen, 210, 235, 240, 
241 

Aumicipal Laws are too ſhort and ſcanty, to 
take in all caſes that do ariſe. ibid. 
Merchants, no firting ages to try and de- 
cide Sea-cauſes, 248 
Hen how much they di or in their tempers, 
and ſo'in their attions, 42, 68, 90, 242 
. Amarchy is no 0 looſer Government than any 
ather, ; ne HE RX, 
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AGhtary queſtions to be regulated by the Ci- 
vil Law, In the Epiſtle. 

Municipal Laws have no deprees raken, 20r 
Lettures read in them, any where but in Eng- 
land. 255, 257. all that is good 1 in them 1s ta- 
ken out of the Civil Law. 164, _ 


N 
Nt not « fo abounaing in all things, but 
that they do or may ſtand in need one of 
another. 260 
Nations abroad do mainly prattiſe the Civil 
Law in matters between man and man. 214, 
222, 267 
Nations abroad are beſt ſatisfied by juſtice 
done according to the rules of the Civil Law. 
224. 
Nations in their dealing with one another 
muſt have ſame Common Law to guide them, 
. ©. NOO, 244, S460, 260 
National differences not to be debated but by 
the Law of Nations, and the reaſon of the Ci- 


vil Law. Is the Epiſt. and fol. 150. 


Neural Laws cannot be repealed, $2, 294. 
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IM though the ſame, may be puniſhed = 

with mere ſeverity in one State than in 

another, 44 
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P Arents could not give away nor forfeit their 

- whole E fate from their children by the 

Civil Law, except in caſe of Treaſon. 215 

Pro- 
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Proceedings legal how rationally ordered « 
the Civil Law. 

Preſedent or example nd rule fo paige by. bg 
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Promiſes, if ſein, though without confide- 

ration, are to be performed, by Civil Lew. 1944 

Pope of Rome did make Editts againſt the 


| Civil Law, thereby to advance the Canon Law 


the better, 209. get he does make wſe 77 
Ciel Law 

Parents were bound to leaue a certain W. "4 
their Eſtate-to their chilaren, 12, 236 


Penalties uaded to Laws, argue the power, © 


bat not the juſtneſs of them. 266 


Puniſhments for the ſume offence, may juſtly 
be greater in one place than in another. a4 


R | 
Eaſon was given to be mans guiae 1m all 
brs atHons, 2. it is a beam of the devine 
light, 8. the principles thereof, all of them, nat 
to be ciſcerned by all. 4. i fomrtemes covered 
with falſhood, and is much darkened by other 
Natural correftions. 37. mot 8 more aecertfull 
thing than it. 40. then moſt evident, when ge- 
zerally allow d by all. 51. not ſo requiſite in 
prblick, Laws as m private. 55 private, ;poli- 
rick, and that of Nations to be gathered ont of 
the Civil Law. $9 
Romes greatmeſs and flouriſhing dves Pte. 


 Prate the excellency of rhe Laws wherewinh it 


was governed, I 64. 
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' their Laws than Avms. 166 


| for the good of many whith was the rauſe that 
| Chriſt was born under that government. 171 
| Rotnatis when rhey conquered a Nation, did 


B) 


| judge of legal matters. 246, 259 


' Nation, 88, 261 


| knows, if the old books of the Roman Laws had 
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Rome was as it were the City of the whole 
World. : 16x 
Romes greatneſs to be imputed rather to 


- Romans very greedy of himony, in pur- 
ſmit whereof they did many gallant afts, and e- * 
ſpecially maar ſuch good Laws as they did. 167 
Roms wiiner/al vule a ſpecial deſign of God, ; 


wt asſdain to take ſuch Laws from them, as they 
forma to be very honeſt and rational. 180 
Roman Emperours ſome favourable to the . 

Civil Law, others bitter enemies againſt it, and 

the profeſſons of it. 188, i89 | . 

_ Robbery in the High-way, or at Sea, or with | — 
#1), puniſhed by death at Civil Law. 139 

oman Avtiquities would have been better 


» preſerved. tog 
Reaſon vulgar and ordinary not ſufficient to 


Omans through their univerſal ſovereignty, © 
dealt in greater variety of buſineſs, than any 


Rome tne ander ſeveral forms of gowern- 
ment, and yet ſome part of the Civil Law was Fw. - 
under all of them. 264. | 
Ranſome paid for another, though without his 
drrettions, is recoverable from him, I5F | J 
Roman Laws do onely carry away the name % 
The Civil Law. pa 
| Society 
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94. 
Succeſſion to inteſtares gooas, how regulated 
by the Civil Law. 143 
 Stoppage is an allowed way of payment at Ci- 
vil Law. 89 
Ship or Goods when ſaved by the pains or I. 
of another, the Law will allow [alvage or other 
recompence for it. 152 
Slavery and ſervitude ont of uſe 6 
Chriſtians. @ 39 
| Sea matters to be judg'd and tried by Giui- 
kans onely. 2.48 


T 
VOrture, as it is allowed by Civil Law, 


uſt ified. FT 
Theft by Civil Law puniſhed by pecuniary 
fatisfattion. 7 238 


[1] rverſities of England, why they prattiſe 
the Civil Law, 271 
UOmnverſities of the World teach no other, nor 


: give degrees 1m any other: Law but the Civil 


Law. 255, 257, 291, 
wW 


Recks by the Civil Law reſtored to the 
owners, and go nat to the King, 34, 35 


